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PRELIMINARY STATEMENT

Amici Curiae respectfully submit this Brief to bring the Court’s attention to
the widely recognized and well-documented body of research that provides critical
insight into the devastating psychological and neurological impacts of domestic
violence.! This research, as well as the experiences of Amici, provide requisite,
foundational understandings of domestic violencethat, in Amici’sview, are essentia
to New York courts' analysis of cases like those of Appellant ||| EGN
under the recently enacted Domestic Violence Survivors Justice Act (the“DV SJA”).

This was not a close case. There is no question that Ms. ||| wes a
victim of domestic violence at the hands of her boyfriend, ||| NG he
record before the sentencing court contained clear and extensive evidence that
B oy sically, sexually, and emotionally abused || or years. The
seemingly incontrovertible evidence presented during trial and sentencing not only
revesled |Jis repeated, horrific physica and sexual abuse, but aso
demonstrated the severe psychological harm that resulted from his attempts to
achieve total control over Ms. || ll—harm and trauma that fundamentally
atered Ms. [Jllo s coonition, memory, and decision-making. Despite this
overwhelming evidence, the sentencing court reached an unfounded conclusion in

denying Ms. ||l relief under the DVSJA: that the persistent and severe

1 Amici do not address the legal issuesin the case, which the parties have fully briefed.



domestic abuse she suffered was not a*“ significant contributing factor” in the crime.?

The court’s denial of relief ssmply cannot be reconciled with the widely
accepted understandings of the destructive psychological and neurological impacts
of domestic abuse. The scientific community, academia, numerous courts, as well
as entities charged with providing services to survivors, recognize that domestic
abuse profoundly alters a victim's sense of self, decision-making, and memory,
among other psychological effects. Decades of research and experience confirm that
a victim's altered cognition causes her to behave in ways that may seem
counterintuitive to an outside observer.

Amici maintain that courts must integrate these understandings of the
psychological and cognitive impacts of domestic abuse into their analysis under the
DVSJA if the statute is to have any meaning. For instance, courts should not
discredit the testimony of a victim like Ms. | JJili] because her memory of
abuse may be occasionally inconsistent. In fact, the research into traumatic memory
and the experience of Amici supports the exact opposite conclusion: an inconsi stent

memory isactually an indication of severe abuse. So too must courts appreci ate that

2 More specifically, the court suggested that Ms. should have |eft the abusive
relationship, that her testimony was not credible, and that Ms. was not in imminent
danier on the niiht of the crime. Peoplev. :



victims of abuse, like Ms|Jl]. are often subjected to tactics of coercive
control by their abusers and rendered powerless to leave.

Ms. [lis the ideal candidate for reduced sentencing under the
DVSJA. This reduced sentencing scheme recognizes that victims of abuse like
Ms. |l are 1ess culpable for crimes related to their abuse because of their
altered cognition from (often years of) abusive control by their abusers; itsaimisto
ensure that punishments for victims of abuse are not “unduly harsh.”® However, the
DVSJA cannot achieve this end when sentencing courts—Ilike the court that
sentenced Ms. [l —overlook the recognized psychological effects of
domestic violence in their analysis. If Ms. || ij cannot obtain relief under
the DV SJA based on the abuse she suffered and a voluminous record of evidence
supporting her story, Amici fear no victim’s claim will ever merit relief, rendering
hollow decades of advocacy and the DV SJA itself.

As scholar Deborah Epstein aptly states, “[G]atekeepers within the justice
system often lack information about the effects of violence-based neurological and
psychological trauma on information processing and memory. . .. The best way to

cure these knowledge gaps is—of course—improved understanding.”* The aim of

3N.Y. Penal Law § 60.12(1) (Consol. 2019).

4 Deborah Epstein & Lisa A. Goodman, Discounting Women: Doubting Domestic
Violence Survivors' Credibility and Dismissing Their Experiences, 167 U. PA. L. Rev. 399, 453
(2019) (citation omitted).



Amici is precisely this: to address the knowledge gap inherent in the sentencing
court's andysis of Ms. ||l s abuse, and to provide an overview of the
decades of scientific research into the far-reaching cognitive effects of coercive
control, trauma bonding, and traumatic memory in order to improve understanding.
By recognizing Ms. |} as an ideal candidate for relief under the DVSJA,
this Court can ensure that her abuse—and the abuse of victims like
Ms. _—is given the more-informed consideration that the New York
L egislature intended and that is essential to proper adjudication under the DV SJA.

ARGUMENT
The sentencing court wrongly denied Ms. ||l aoplication for an

aternative sentence under the DV SJA based on its finding that: (1) “the nature of
the aleged abusive relationship between [Ms. [ a0 I is
undetermined”’; (2) Ms. “had a tremendous amount of advice,
assistance, support, and opportunities to escape her alleged abusive situation”’;
(3) “the abuse history presented by [Ms. _ IS undetermined and
inconsistent” due to “the inconsistent statements by [Ms. ||l resarding her
life-long abuse by |fjand others’; and (4) “most importantly, the specific facts
of the homicidal act . . . revea asituation where.. . . . [Ms. ||| had apath

to escape through the front door.”®

5 Addimando, 67 Misc. 3d at 439-40.



These findings demonstrate that the sentencing court misunderstood the
nature of domestic abuse and its impacts on victims. Widely accepted research and
the decades of collective experience of Amici in working with victims of domestic
abuse show that the abuse can result in profound psychological trauma to victims.®
Specifically, experts explain abusive behaviors using the well-accepted theory of
“coercive control,” in which an abuser’s actions simultaneously cripple a victim’'s
ability to make autonomous decisions and solidify the victim’s attachment to him.”
This can make it exceedingly difficult, if not impossible, for a victim to leave her
abusive partner. Even when a domestic violence victim decides to leave, resources
availableto her often provide inadequate support and protection, in part because they
are designed to protect victims from—and punish perpetrators for—discrete acts of

violence as opposed to ongoing patterns of abuse. Exposure to cumulative trauma

® See, e.g., Mary Ann Dutton, Pathways Linking Intimate Partner Violence and
Posttraumatic Disorder, 10 TRAUMA VIOLENCE & ABUSE 211, 211 (2009) (“It is now well
recognized that intimate violence victimization can lead to adverse mental health effects such as
PTSD ..., depression, and anxiety.”); Loring Jones et al., Post-Traumatic Stress Disorder
(PTSD) in Victims of Domestic Violence: A Review of the Research, 2 TRAUMA VIOLENCE &
ABUSE 99, 100 (2001) (collecting dozens of peer-reviewed articles demonstrating that symptoms
exhibited by women who experience domestic violence “are consistent with the major indicators
of” PTSD); see also Jim Hopper, How Reliable Are the Memories of Sexual Assault Victims, Sci.
AM. (Sept. 27, 2018), https://blogs.scientificamerican.com/observations/how-reliable-are-the-
memories-of-sexual -assault-victims (discussing the neurological impacts of experiencing a
traumatic event, including a sexual assault, on memory based on decades of research).

" See Margaret E. Johnson, Redefining Harm, Reimagining Remedies, and Reclaiming
Domestic Violence Law, 42 U.C. DAvisL. Rev. 1107, 1121 (2009) (“ The notion of domestic
violence as the operation of power and control has largely become part of mainstream
consciousness.”); Jeffrey R. Baker, Enjoining Coercion: Squaring Civil Protection Orderswith
the Reality of Domestic Abuse, 11 J. L. & FAM. StuD. 35, 47-48 (2008) (“ The theory of ‘coercive
control’ . . . has gained common approval among domestic abuse scholars and activists.”).
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can also significantly hinder a victim's memory processes, causing a victim's
recollection of her abuse during interviews or sworn testimony to appear
Inconsi stent.

An examination of Ms. || lls history of abuse within the context of
these established principles demonstrates that the sentencing court should have

granted Ms. ||} s DV soA application.

l. TRAUMA-COERCED ATTACHMENT AND INSUFFICIENT
RESOURCESPREVENTED MS. ADDIMANDO FROM LEAVING
GROVER

A. Trauma-coer ced Attachment

One example of the deleterious psychological effects of domestic violenceis
trauma-coerced attachment. Trauma-coerced attachment occurs when abusers
subject their victimsto tactics designed to intimidate, isolate, degrade, and ultimately
control them. This trauma causes many victims to lose their sense of self and
autonomy while, counterintuitively, strengthening their emotional attachments to
their abusive partners. These effects can make it impossible for avictimto leave her
abusive partner, even when a physical path to do so exists.

1. Coercive Control Tactics
The coercive control model explains that domestic abuse typically involves
an ongoing pattern of acts involving physical, emotional, and psychologica abuse

that an abuser uses to gain control over his partner and dominate her *autonomy,



liberty, and personhood.”® Evan Stark, a renowned sociologist who has been
influential in developing this model for understanding domestic violence,® divides
coercive control tactics into acts designed to hurt or intimidate (coercion) and acts
used to isolate or regulate (control).1® As Professor Stark explains, the exact
combination of tactics that an abuser uses varies because “[p] erpetrators adapt these
tactics through trial and error based on their relative benefits and costs.” 1t

Coercive tactics involve frequent physical and sexua violence as well as
threats of violence. While some assaults can be mild, such as shoving or slapping,
extreme violenceis not uncommon: many abusers choke, strangle, cut, stab, and rape
their victims.!2 Abusers also threaten their partners with assaults, both explicitly and
in subtle ways that cannot be detected as a threat by others.®* Some of the most

effective abusers are able to undermine avictim'’s ability to resist to such an extent

8 Tamara L. Kuennen, Love Matters, 56 ARIz. L. REv. 977, 1000 (2014); see also Evan
Stark, Looking Beyond Domestic Violence: Policing Coercive Control, 12 J. PoLICE CRISIS
NEGOTS. 199, 201, 206 (2012); Connie J. A. Beck & Chitra Raghavan, Intimate Partner Abuse
Screening in Custody Mediation: The Importance of Assessing Coercive Control, 48 FAm. CT.
Rev. 555, 556-57 (2010).

% See Marilyn McMahon & Paul McGorrery, Criminalising Coercive Control: An
Introduction, in CRIMINALISING COERCIVE CONTROL: FAMILY VIOLENCE AND THE CRIMINAL
LAw 3, 4 (Marilyn McMahon & Paul McGorrery eds., 2020).

10 Stark, supra note 8, at 207.

1 Evan Stark, Coercive Control, in VIOLENCE AGAINST WOMEN: CURRENT THEORY AND
PRACTICE IN DOMESTIC ABUSE, SEXUAL VIOLENCE AND EXPLOITATION, 17, 21 (Nancy Lombard
& Lesley McMillan eds., 2013); see also Joan B. Kelly & Michael P. Johnson, Differentiation
Among Types of Intimate Partner Violence: Research Update and Implications for Interventions,
46 FAM. CT. ReV. 476, 481 (2008).

12 See, e.9., Stark, supra note 8, at 207; Tania Tetlow, Criminalizing “ Private” Torture,
58 WM. & MARY L. Rev. 183, 191 (2016).

13 Stark, supra note 8, at 208.



that repeated physical violence becomes unnecessary: the mere threat of violence
and the knowledge of what could occur if she disobeys is enough to control a
victim.** Abusers also use shaming tactics, such as coercing or forcing their partner
to participate in degrading sexual acts.’®

Control tactics enforce obedience both directly and indirectly.® Methods of
control include isolating awoman'’ from her family and friends by forbidding visits
or communication, refusing to give a woman money for travel costs, or forcing her
“to choose between ‘them’ and ‘me.’” ' Some abusersdeprivetheir partnersof basic
necessities, such as food, sleep, money, and health care. This deprivation increases
avictim’s dependence on her abuser, which increases the abuser’s level of control
over her.’® An abuser can also exert control over his partner by microregulating her
everyday life, including how she dresses, cooks, cleans, socializes, cares for their

children, or performs sexually.?

14 See, eg., id.; Beck & Raghavan, supra note 8, at 562 (noting that “ once the perpetrator
has established that he is alegitimate source of threat, he is unlikely to need to use high levels of
physical abuse to induce compliance”); Tetlow, supra note 12, at 192 (“ The threat of violence,
whether explicit or implicit, may do as much work asits actual infliction.”).

15 See, eg., Tetlow, supra note 12, at 195.

16 Stark, supra note 11, at 26-27.

17 Partner violence can be committed against all individuals, not just women. However,
because women are disproportionately the victims of domestic violence, we refer to victims here
aswomen. See DOMESTIC SHELTERS, More About Coercive Control (Oct. 16, 2015),
https://www.domesti cshelters.org/arti cles/i dentifying-abuse/more-about-coercive-control .

18 Stark, supra note 8, at 210.

19 Stark, supra note 8, at 211.

20 Seeid.; Baker, supra note 7, at 47.



The record makes clear that -frequently engaged in extreme acts of
coercive violence against Ms. ||l he strangled her with her bathrobe belt
(TT# 664-65); on numerous occasions, he heated ametal spoon in the flame of their
gas stove, and burned her breasts, inner thighs, buttocks, and theinterior and exterior
of her vagina®? (TT 654-57, 697); and he slammed her face on the kitchen counter,
into awall, and onto the top of a dresser, including while she was pregnant (TT 647,
677, 705, 711). [ raped Ms. | (TT 648-50, 664-65, 712); he
sexually assaulted her, penetrating her anally and vaginally with objects including
fake knives he made using PV C piping and foam, a wooden spoon, a wine bottle,
and even agun (TT 700-02, 705-07, 1019-20). [Jffurther tortured and degraded
Ms. |l by recording himself binding her with twine or fabric, raping her,
and then leaving her in restraints, sometimes for hours. (TT 667-68, 687-88.) Dr.
I - clinical and forensic psychologist who specializes in trauma and
interpersonal violence (TT 1579), testified that this sexual violence fell in “the top
10 percent of cases’ of the “hundreds and hundreds and hundreds of individuas’
she has evaluated over her career (TT 1630).

I aiso used control tactics, like isolation and deprivation. When

Ms I as<ed it she could visit afriend without him, he responded

2L All references to the trial transcript are denoted as“TT.”
22 As Professor Tania Tetlow observed, domestic violence abusers often “focus on
vulnerable parts of the body, like breasts and genitals.” Tetlow, supra note 12, at 191.

9



by saying that no one respected him and slammed Ms. ||l s face into the
wall. (TT 677.) Hecontrolled their joint finances, forcing her to ask for permission
to buy groceries (TT 1633, 1707); he prohibited her from using birth control (TT
1633); he decided what she could watch on Netflix (TT 1633); and he told her she
should not waste time talking to her “little mommy friends’ and forced her to watch
porn instead (TT 844). Dr. [} concluded that Ms. | ls < report of
intimate partner violence in her relationship with ||| vas consistent
with what we know as severe intimate partner violence with physical, sexual,
emotional, and psychological abuse” (TT 1629), and his tactics were “absolutely
coercive control” (TT 1634).
2. Trauma-coer ced Attachment

Coercive control tacticsreframe victims' perspectives of themselves and their
abusers. Counterintuitively, victims of abuse commonly experience increased
feelings of attachment to their abusers. This phenomenon, dubbed “trauma-coerced
attachment” or “trauma bonding,” occurs when persistent, cyclical abuse triggers a
shift in a victim's reality, causing the victim to feel increased affection for the

abusive partner and to believe she deserves the abuse.? This “paradoxical

23 Chitra Raghavan & Kendra Doychak, Trauma-coerced Bonding and Victims of Sex
Trafficking: Where Do We Go fromHere?, 17 INT'L J. EMERGENCY MENTAL HEALTH & HuMm.
RESILIENCE 583, 584 (2015); see also Don Dutton & Susan Lee Painter, Traumatic Bonding: The
Development of Emotional Attachments in Battered Women and Other Relationships of
Intermittent Abuse, 6 VICTIMOLOGY 139, 150 (1981); Affidavit of Chitra Raghavan, People v.
Sdekovics, Ind. No. 96-0915 (N.Y. Sup. Ct. Monroe Cty. Feb. 14, 2020).
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idealization of the abuser” is strikingly similar to Stockholm Syndrome, where
victims develop bonds of affection with their captors or kidnappers, and helps
explain why women like M|l frequently report remaining in an abusive
relationship because of “love” for their partners.*

Two common features of abusive relationships contribute to trauma-coerced
attachment: a power imbalance between victim and abuser and intermittent periods
of abuse and calm.»

First, apower imbalance can amplify avictim’'s sense of helplessness, causing
her to feel helpless, vulnerable, and worthy of abuse.?® She often comes to believe
that her behavior—not that of her parther—is unreasonable and must be corrected.?
Asaresult, avictim “idealizes her abuser” and “strivesto please him.” %

Second, intermittent periods of abuse and relative calm reinforce feelings of

24 Chris Cantor & John Price, Traumatic Entrapment, Appeasement and Complex Post-
Traumatic Stress Disorder: Evolutionary Per spectives of Hostage Reactions, Domestic Abuse
and the Sockholm Syndrome, 41 AusTL. & N.Z. J. PSYCHIATRY 377, 377 (2007) (observing
“both Stockholm and post-traumatic stress disorder . . . characteristicsin victims of domestic
abuse”).

25 Dutton & Painter, supra note 23, at 147-48.

26 1d. at 147, 151.

27 See Judith Lewis Herman, Complex PTSD: A Syndrome in Survivors of Prolonged and
Repeated Trauma, 5 J. TRAUMATIC STRESS 377, 385 (1992) (explaining that victims' thought
patterns shift as aresult of abuse); see also Raghavan & Doychak, supra note 23, at 583-84;
Donald G. Dutton & Susan Painter, Emotional Attachments in Abusive Relationships: A Test of
Traumatic Bonding Theory, 8 VIOLENCE & VICTIMS 105, 107-08 (1993); Dutton & Painter,
supra note 23, at 151.

28 Raghavan & Doychak, supra note 23, at 583.
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affection for the abusive partner. When the physical assault ends,? the victim
experiences an “emotiona collapse” accompanied by an increased feeling of
helplessness.®* An abuser, on the other hand, often attemptsto “make amends” after
a violent event by being particularly loving toward the victim.3* This continued
pattern of abuse followed by reconciliation leads women like Ms. ||| to
“focus[] on surviving each episode of violence for the sake of the hoped-for
relationship” glimpsed during the periods of relative calm.*> Abusers also are often
skilled at appearing “charming” in public,® which reinforces a victim’'s belief that
her partner is a fundamentally loving and supportive individual who occasionally
dlips up.

The evidence revedls these dynamics were at play in Ms. ||| a
B reaionship. [ repeatedly assaulted Ms| I But Ms
I - <o testified that, at times, [Jj was affectionate and kind and could
be “involved and supportive’ (TT 779-81)—attempting to apologize for the abuse
(TT 706), calling Ms. _ pet names, and planning family activities (TT

727). Even on the day [l died, Ms. | contemplated leaving him but

29 Dutton & Painter, supra note 23, at 150.

0.

3.

32 Margaret H. Kearney, Enduring Love: A Grounded Formal Theory of Women's
Experience of Domestic Violence, 24 RES. NURSING & HEALTH 270, 275 (2001).

33 John G. Taylor, Behind the Veil: Inside the Mind of Men Who Abuse, PSycHOL. TODAY
(Feb. 5, 2013), www.psychol ogytoday.com/us/blog/the-reality-corner/201302/behind-the-veil -
inside-the-mind-men-who-abuse.
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B o s<ics of testswhich showed that Ms. ||l wes dependent and

conforming and submissive” (TT 1636) and Ms. |l fe't shewas* somewhat
not deserving, somewhat unworthy” (TT 1638).

Trauma bonding also helps explain Ms. || ls r¢ uctance to tell some
individualsthat -Was abusing her despite being willing to disclose the identity
of other abusers. Ms. || s intense connection tJ|—her romantic
partner and the father of her children—drove her to protect him and to conceal his
abuse. (TT 720.)

When one accounts for the well-accepted research and Amici’s experience,
the evidence shows that [} s abuse crested a traumatic bond that made it
impossible for Ms. |l to 'eave permanently despite her attempts to do so.*
Ms. |l is not done: eighty percent of victims leave their abusive
relationships at least once—often with the help of community resources, including

counselors, healthcare professionals, women’s shelters, or the police—but many

M. | tried to leav at 1east once. She packed bags and left while
I \ves at work (TT 929-30; ST 213-14), but ultimately returned out of fear (ST 214).
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then return to the relationship.®* Those who lack the foundational understanding of
the impacts of trauma-coerced attachment may believe that victims who persistently
seek help, but always return to the abusive relationship, are crying wolf and that the
relationship is not as abusive asthe victim claims. In actuality, this cycle more often
signals the existence of trauma bonding stemming from ongoing abuse.*® The
sentencing court’ s decision evidences afailure to appreciate traumatic bonding.*’

B. Exter nal Resour ces

Many of the resources available to victims of domestic violence are structured
In a manner that assumes abuse is a discrete violent act, rather than a pattern of
physical and psychological abuse calculated to control the victim. Asaresult, even
when a victim attempts to free herself from her trauma-coerced bonds and take
advantage of resources available to her, she still may face insurmountable barriers
to leaving.

As one example, the government’s ability to protect women by prosecuting

35 See EVAN STARK, COERCIVE CONTROL: HOw MEN ENTRAP WOMEN IN PERSONAL LIFE
115-16 (2007).

36 See Stark, supra note 8, at 204-05.

37 In contrast, other courtsin New Y ork have recognized the impact of trauma bonding
and coercive control. See, e.g., People v. Abdur-Razzaq, 77 N.Y.S.3d 842, 852 (N.Y. Sup. Ct.
Bronx Cty. 2018) (recognizing that “trauma bonding and coercive control are scientific theories
that provide the most logical persuasive explanation for often paradoxical behaviors of victims of
sex trafficking”); Grano v. Martin, No. 19-CV-6970 (CS), 2020 WL 1164800, at *24 (S.D.N.Y.
Mar. 11, 2020) (recognizing that coercive control is “undoubtedly a serious form of domestic
abuse”); L.M.L. v. H.T.N., 2017 N.Y. Slip Op. 51333(U), 2017 WL 4507541, at *5 (N.Y . Sup.
Ct. Monroe Cty. Oct. 3, 2017) (recognizing “coercive control” as aform of violence).
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their abusers is limited by this erroneous assumption. Prosecutors charge only a
fraction of cases referred, and in the small numbers of cases when prosecutors bring
charges, they often classify assaults that cause seriousinjury as misdemeanors.® As
aresult, in states where arrest for domestic assault is mandatory, only one to five
percent of those arrested are convicted or serve any jail time,* and the vast majority
of abusers are quickly released after arrest—creating a dangerous situation for
victims.*® While protective orders can provide some measure of safety, they are not
afailsafe because, for many abusers, violation of a court order isno more a deterrent
than the criminal laws they violated in their initial assaults.* Indeed, 32 percent of

victims are re-victimized within six months of a crimina justice intervention.*

38 See Tetlow, supra note 12, at 198 n.71 (“1f avictim seeks help from the criminal
justice system, at best, it will respond with a misdemeanor prosecution of the perpetrator with no
offer of protection for her.”); Darrell Payne & Linda Wermeling, Domestic Violence and the
Female Victim: The Real Reason Women Say!, 3 J. MULTICULTURAL, GENDER & MINORITY
Stup. 1, 3 (2009).

3 Stark, supra note 8, at 205.

40 See Surgji R. Wagage, Note, When the Consequences Are Life and Death: Pretrial
Detention for Domestic Violence Offenders, 7 DREXEL L. Rev. 195, 219-22 (2014) (advocating
for mandatory pretrial detention in domestic abuse cases because the gap between arrest and
prosecution leaves victims vulnerable).

41 Matthew J. Carlson et al., Protective Orders and Domestic Violence: Risk Factors for
Re-Abuse, 14 J. FAM. VIOLENCE 205, 214-15 (1999) (explaining study in which issuing a
protective order was associated with a decrease in number of women reporting physical violence
after protective order, but no change in the number of reported incidents for women who
experienced violence after protective order); J. Reid Meloy et al., Domestic Protection Orders
and the Prediction of Subsequent Criminality and Violence Toward Protectees, 34
PsYCHOTHERAPY 447, 450 (1997) (discussing study where even after issuance of protective
orders, 18% of abusers were subsequently arrested for victim-related offenses); Payne &
Wermeling, supra note 38, at 3.

42 See Payne & Wermeling, supra note 38, at 3; see also WASHINGTON STATE INSTITUTE
FOR PuBLIC PoLICY, RECIDIVISM TRENDS OF DOMESTIC VIOLENCE OFFENDERS IN WASHINGTON
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Thus, for many victims, the criminal justice system offers, at best, an incomplete
solution for the abuse they continue to suffer.

Women also may stay in abusive relationships out of well-founded fear that it
could be even more dangerousto leave. Statistics show that women are at the highest
risk of severe or fatal injury when they try to leave an abusive relationship.®* Of the
approximately 4,000 women killed by adomestic partner each year, about 75 percent
of victims were killed as they attempted to leave the relationship or after the
relationship had ended.*

Abused mothers face yet another obstacle when trying to leave their abusive
relationships: if the abuser isthe father of their children, they likely will be required
to litigate child custody issues and may find themselves subject to court orders that
require them to co-parent with a former abuser, thereby “provid[ing] opportunities

for continued abuse.”* Women aso risk losing their children in a custody battle

STATE (Aug. 2013), https.//www.wsipp.wa.gov/ReportFile/1541/Wsipp_Recidivism-Trends-of -
Domestic-Violence-Offenders-in-Washington-State _Full-Report (reporting that for offenders
with a current domestic violence offense, 18 percent were convicted for a new domestic violence
felony or misdemeanor within 36 months of conviction).

43 See Martha R. Mahoney, Legal Images of Battered Women: Redefining the Issue of
Separation, 90 MicH. L. Rev. 1, 5-6 (1991).

44 DOMESTIC ABUSE SHELTER, INC., DOMESTIC VIOLENCE STATISTICS,
https://domesti cabuseshel ter.org/domestic-violence; see also Sarah M. Buel, Fifty Obstaclesto
Leaving, A.K.A., Why Abuse Victims Say, 28 CoLo. LAw. 19, 19 (1999); STARK, supra note 35,
at 115 (“Almost half the males on death row for domestic homicide killed in retaliation for a
wife or lover leaving them.”).

4 April M. Zeoli et al., Post-Separation Abuse of Women and their Children: Boundary-
setting and Family Court Utilization among Victimized Mothers, 28 J. FAM. VIOLENCE 547, 547
(2013); see also Joan S. Meier, Domestic Violence, Child Custody, and Child Protection:
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with an abuser.# Ms. |JJi] confided in her therapist thafJij told her he

would “get the kids’ if she ever left, preying on her existing fear that any revelation
ol s abuse could lead to losing her children. (TT 838; ST* 261-62.) For
victims who are mothers, abuse in the form of threats to take children away can be
incredibly effective in achieving dominance and control. For many mothers,
including Ms. |l this risk is too great to make leaving an option.*

1. MS.|JJ I S TESTIMONY AT TRIAL REVEALED THE
FAR-REACHING IMPACTS OF TRAUMA ON MEMORY

The trauma associated with physical, sexual, and psychological violence
committed by a domestic partner can have long-lasting impacts on the ability of a
victim to form and to relate memories. Trauma causes neurobiological and
psychological changes: the brain often reconstructs, fragments, or altogether deletes

memories of abuse.*® These neurological effects ater the way in which a trauma

Understanding Judicial Resistance and Imagining the Solutions, 11 AM. U. J. GENDER SocC.
PoL’y & L. 657, 679-80 (2003).

46 See Tetlow, supra note 12, at 193-94 (describing how abusers routinely seek and gain
custody of their children as aform of punishment after victims successfully leave).

47 Al references to the sentencing transcript are denoted as “ ST.”

48 Soe CASA DE EsPERANZA: NATIONAL LATIN@ NETWORK & NO MORE, THENO MAS
STuDY: DOMESTIC VIOLENCE AND SEXUAL ASSAULT IN THE U.S. LATIN@ COMMUNITY 11 (2015)
(citing fear of losing their children as one of the top three reasons domestic violence victims do
not seek help); Michadl A. Anderson et al., “ Why Doesn’t She Just Leave?” : A Descriptive Study
of Victim Reported |mpediments to Her Safety, 18 J. FAM. VIOLENCE 151, 154 (2003) (finding
that 24.4% of victims reported “[f]ear that | might lose my children” as areason to stay with
their abuser); Buel, supra note 44, at 20 (noting that custody battles can become “yet another
weapon for the abuser”).

4 Thisis not anew theory: researchers have investigated trauma’ s effect on memory for
over ahundred years. See Pierre Janet, L' Amnesie et la Dissociation Dessouvenirs par
L’Emotion, 1 J. PsycHoL. 417 (1904); Bessel A. van der Kolk, The Body Keeps the Score:
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victim recalls her experience, and the untrained listener—with no understanding of
how trauma impacts memory—may perceive her testimony as vague, nonlinear, or
Inconsistent.

A. Neur ological and Psychological | mpacts of Trauma

When an individual perceivesaseriouscurrent threat, the body triggerscertain
stress hormones intended to lower the perceived threat and distress in the short
term.* As a result, the brain often does not process the traumatic memory like a
typical memory: either the event is not encoded at al, or peripheral details, rather
than the central event, are encoded.>® The memory disconnects from certain times
or places of the trauma, and aspects of an individual’s consciousness, thoughts,
emotions, and sensory perceptions dissociate from one another.%> The victim
therefore may recall “the sensory and emotional elements of the traumatic

experience” but lack the “linguistic/contextual factors.”5

Memory and the Evolving Psychobiology of Posttraumatic Stress, HARV. REV. PSYCHIATRY 253,
258 (1994) (referencing Janet’s seminal research on traumatic memory).

%0 Anke Ehlers & David M. Clark, A Cognitive Model of Posttraumatic Stress Disorder,
38 BEHAV. RES. & THERAPY 319, 320 (2000).

51 Yochai Ataria, Traumatic Memories as Black Holes: A Qualitative-Phenomenological
Approach, 1 QUALITATIVE PsycHoL. 123, 123-25, 137 (2014). See generally Ehlers & Clark,
supra note 50, at 331-33.

52 Charlotte Bishop & Vanessa Bettinson, Evidencing Domestic Violence, Including
Behaviour that Falls Under the New Offense of ‘ Controlling or Coercive Behaviour’, 22 INT'L J.
EvID. & PROOF 3, 15 (2017); Ataria, supra note 51, at 123-24.

53 Ataria, supra note 51, at 124-25; see also Bessel A. van der Kolk & RitaFider,
Dissociation and the Fragmentary Nature of Traumatic Memories. Overview and Exploratory
Sudy, 8 J. TRAUMATIC STRESS 505, 518 (1995) (“[I]t isin the very nature of traumatic memory
to be. . . stored as sensory fragments without a coherent semantic component.”); cf. Ehlers &
Clark, supra note 50, at 331 (noting that “[s]ome trauma victims describe that their thinking was
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The failure to recall key features of a traumatic event, and the inability to
integrate the event with other experiences, “lies at the very core of PTSD
pathology.” > Prolonged, repeated exposure to traumatic events increases the
likelihood of these biological changes: the more cumulative the trauma, the more
significant the symptoms.® A victim like Ms. Addimando, who has experienced
decades of abuse at the hands of multiple perpetrators, is particularly susceptible to
experience complex symptoms of PTSD.*®

Given these biological changes, trauma hinders an individual’s ability “to
recount an event in a coherent, consistent and sufficiently detailed way.” ¥
Traumatic memory may lack context or alinear narrative, and inconsistencies—an

otherwise normal feature of human memory—in a victim's recollections are

extraordinarily clear . . . whereas others report confusion and overwhelming sensory
impressions”).

5 Ataria, supra note 51, at 125; see also Epstein & Goodman, supra note 4, at 411 n.40;
Melissa Jenkins et al., Learning and Memory in Rape Victims with Posttraumatic Sress
Disorder, 155 AM. J. PSYCHIATRY 278, 278 (1998).

%5 See Bishop & Bettinson, supra note 52 at 11-12; Marylene Cloitre et al., A
Developmental Approach to Complex PTSD: Childhood and Adult Cumulative Trauma as
Predictors of Symptom Complexity, 22 J. TRAUMATIC STRESS 399, 404-05 (2009).

% Bishop & Bettinson, supra note 52, at 11; Cloitre et al., supra note 55, at 404-05; see
also Annie S. Lemoine, Note, Good Storytelling: A Trauma-Informed Approach to the
Preparation of Domestic Violence-Related Asylum Claims, 19 Loy. J. PuB. INT. L. 27, 38 (2017).

57 Bishop & Bettinson, supra note 52, at 15; see also Ehlers & Clark, supra note 50, at
324 (“Their intentional recall isfragmented . . . details may be missing and they have difficulty
recalling the exact temporal order of events.”).
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exacerbated.®® The victim may recall one strong memory without a story,> or may
only have vague recollections of trauma—*blurred and generalized memories of
traces of violence”—rather than the memory of discrete actions.®°

If a victim publicly testifies about the abuse she suffered, these imprecise
traumatic memories can impede her ability to paint aclear picture of the abuse. The
experience of being subjected to adversaria cross-examination, in particular, tends
to heighten these inconsi stencies because the examining attorney’ s primary strategy
IS often “to challenge the applicant’s credibility and highlight discrepancies—or
even induce them.”® For instance, research into memory has revealed that, when
another individual—like a police officer or alawyer—directly asksavictimto recall
atraumatic experience, the victim’s narrative is often fragmented or “disorganised,
showing variability and errorsin recall across time.” 2

Other times, because the brain does not encode and process central details of

a traumatic event, a testifying victim might “narrate events at various levels of

%8 Ataria, supra note 51, at 123; Ehlers & Clark, supra note 50, at 324 at 325; Bishop &
Bettinson, supra note 52, at 15.

%9 See Ataria, supra note 51, at 131 (“ The traumatic memory is reduced to one specific
fragmented moment, a moment without a story.”).

0 Guy Enosh & Eli Buchbinder, Strategies of Distancing from Emotional Experience, 4
QUALITATIVE Soc. WORK 9, 19-20 (2005).

61 Stephen Paskey, Telling Refugee Sories: Trauma, Credibility, and the Adversarial
Adjudication of Claims for Asylum, 56 SANTA CLARA L. Rev. 457, 495 (2016). Abuse survivors
who are women face particular “ credibility obstacles’ when testifying in court. JuliaR. Tolmie,
Coercive Control: To Criminalize or not to Criminalize?, 18 CRIMINOLOGY & CRIM. JUST. 50, 55
(2018).

62 Bishop & Bettinson, supra note 52, at 15; see also Ataria, supra note 51, at 124.
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distance, taking the position of an outsider or of an observer witnessing the
experience.” % Her testimony may contain gaps in time or focus on seemingly
insignificant details.** A victim may therefore describe an attack with little detail or
emotional distress, defying stereotypic societal expectationsthat avictim testify with
“perfect clarity” ® even though “scientific evidence does not support [this]
belief[].”

B. M’sTrial Testimony Was Consistent with Resear ch
on Trauma-affected M emory

The sentencing court’s finding that Ms. _’s testimony was

inconsistent, and therefore less reliable, fails to appreciate the impact of abuse on
her memory. Certain portions of her testimony revealed telltale signs of a trauma-
affected memory. For example, sherecalled only having “partial memory” of certain
events, referring to years of her abuse as “blurry,” and at times she struggled to
articulate a linear timeline of the abuse she suffered. (TT 804, 819.) In discussing
-s abuse with Dr. - she testified she had “ many fragmented memories

and that | only remember partial pieces of certain things and that | can’t connect

63 Enosh & Buchbinder, supra note 60, at 14, 25-26; see Ataria, supra note 51, at 124;
Richard J. McNally, Psychological Mechanismsin Acute Response to Trauma, 53 BIOLOGICAL
PSYCHIATRY 779, 783 (2003) (“ Attention narrows, enabling only certain aspects of the
experience to get encoded” when experiencing atraumatic event).

%4 Enosh & Buchbinder, supra note 60, at 14.

% Max Ehrenfreund & Elahe Izadi, The Scientific Research Shows Reports of Rape Are

Often Murky, but Rarely False, WASH. PosT. (Dec. 11, 2014), www.washingtonpost.com/
news/wonk/wp/2014/12/11/the-scientific-research-shows-reports-of -rape-are-of ten-murky-
but-rarely-false.

% Bishop & Bettinson, supra note 52, at 15-16.
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them anymore.” (TT 823.)

Ms. [ at times could testify to certain details of violence but not to
the central act itself. When prompted to recall a particularly violent rape by an
abuser, she could not recall the physical violence: “My memory isdriving down [the
road] with my wrists zip tied together, and | asked [someone] to come cut them
apart.” (TT 820.) Regarding another heinous act of abuse—sexual assault with a
power tool—Ms. ||l only recalled the sound and smell of the tool used, not
the assault itself. (TT 824-25.) This is consistent with research into the sensory
nature of traumatic memories® and Amici’s collective experience interviewing and
working with countless domestic violence and sexual assault survivors.

That the testimony of atraumasurvivor like Ms. || lmay at timesbe
fragmented or vague “tells us nothing about the reliability of the details they do
recall, and nothing about their credibility.”%® The sentencing court appeared to
believe that a clear, coherent narrative of abuse indicates witness credibility, but

scientific evidence suggests the opposite.®® Instead, disconnected testimony from a

67 See Ataria, supra note 51, at 132 (noting intrusive memories are usually experienced
through victim’s senses (e.g., taste, smell)).

% Hopper, supra note 6; cf. Paskey, supra note 61, at 494-95 (noting, in the context of
reviewing applications for asylum, that “nearly all of the criteria used to assess credibility are
unreliable when applied to the storiestold by trauma survivors’).

% See Bishop & Bettinson, supra note 52, at 16. See generally Hopper, supra note 6.
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victim may evidence the truth of her narrative to a trauma expert.”” When applying
the science and psychology of trauma, theway victimslike Ms. ||| te'! their
story—at times digjointed—makes their testimony about the abuse they suffered all
the more plausible.”

Even though victims often are unableto corroborate their testimony with other
evidence due to the private nature of domestic abuse,” Ms. ||l testimony
was corroborated by extensive photographic, video, and testimonial evidence. See,
e.g., Tria ExhibitsHH, 11, 3], LL, MM, NN, OO, QQ, FFF, HHH, LLL. Amici fear
that if this documented record can nonetheless result in afinding that the “nature of
the alleged abusive relationship . . . is undetermined,”  a victim will never be able
to convince the court that she was a victim of domestic violence.

[11. THE SENTENCING COURT’'SFINDINGSARE THE RESULT OF A
KNOWLEDGE GAP

The sentencing court based its decision on an interpretation of the evidence
that lacks any support in the scientific research on domestic violence. The
sentencing court’s finding that “the nature of the alleged abusive relationship” was

“undetermined” is irreconcilable with the evidence of extreme physical and sexual

0 See Epstein & Goodman, supra note 4, at 411 (“[D]isconnected, inconsistent testimony
isin fact evidence of the truth of [the victim's] narrative; to the untrained ear, however, it makes
her story suspect.”).

11d. at 410-11.

2 See Lemoine, supra note 56, at 38.

"W 67 Misc. 3d at 439.
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I committed against Ms. [ and showsit did not understand

that cyclical patterns of abuse followed by periods of relative calm are a key feature
of abusive relationships, not an anomaly. The sentencing court’s decision similarly
evidences a failure to acknowledge the impact of trauma on memory. Inconsistent
statements about the extent of abuse are telltale signs of a trauma-affected memory
that make Ms. |l s testimony more credible, not less

The sentencing court’s finding that Ms. _ had ample opportunities
to leavel i, both before and on the night of |G makes clear
that the court also failed to acknowledge the devastating impact of coercive control
tactics on avictim’s autonomy and decision-making ability. The cumulative impact
of JJJif's abuse created a traumatic bond that made it impossible for
Ms. || to 'eave ] before the night of |G Asaresut
of her traumatic bond, Ms. || l] was 'eft with no viable options™ to protect
herself and her young children when, for the first timeJJJjj threatened to end her

lifewith hisgun.” (TT 1020.)

" The sentencing court’s conclusion that Ms. || lij had © amyriad of non-lethal
options” (Order at 46) because “ she had a path to escape through the front door of her
apartment” (id. at 43) is astounding to Amici, as this“escape” would have required a mother to
abandon her two young children and leave them aone with a man threatening murder.

n made explicit threats to shoot (TT 732), paralyze (TT 731-32), and kill (TT
730-31) Ms. including threatening “I’m going to kill you, I'm going to kill myself,
and then your kids have no one” (TT 1116).
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When the knowledge gap is closed and the evidence of Ms. ||| land
-s relationship is properly understood against the backdrop of the widely
accepted scientific research on coercive control, trauma bonding, and traumatic
memory, there can be no doubt that Ms. [[JJJli] < wes a victim of domestic
violence subjected to substantial physical, sexua or psychological abuse’ inflicted
by i}, and that “such abuse was a significant contributing factor to [her]
criminal behavior.” Penal Law 8§ 60.12(1). By recognizing that Ms._ has
shown sheis entitled to relief under the DV SJA, this Court can ensure that domestic
abuse victims are not forced to meet an impossible standard, and that the DV SJA
can protect victims from punishments that are “unduly harsh,” as the New Y ork

L egislature intended.
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CONCLUSION

For the foregoing reasons, Amici respectfully urge the Court to take the well-
documented research on coercive control and trauma-impacted memory, which we
believe support Ms. ||l s aprea, into account when considering the

application of the DV SJA to this case.

= [ —

Attorneys for Amici Curiae
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United States District Court, S.D. New York.

Sergi Hernandez GRANO, Petitioner,
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Katherine Patricia MARTIN, Respondent.

19-CV-6970 (CS)
|

Signed March 11, 2020

Synopsis

Background: Husband filed petition for return of child
under the Hague Convention on the Civil Aspects of
International Child Abduction, seeking order requiring
immediate return of his child to Spain, after wife traveled
with child from Spain to the United States and neither had
returned to Spain.

Holdings: The District Court, Cathy Seibel, J., held that:

preponderance of evidence showed that parties shared an
intent to live together with child in Spain, and thus, Spain
was child’s habitual residence;

husband established by preponderance of the evidence
that wife’s agreement to return to Spain with child was
voluntary; and

wife did not carry her burden to establish that husband
posed grave risk to child by virtue of his coercive control
over wife for purposes of Conviction’s grave risk
exception.

Petition granted.

Procedural Posture(s): Petition for Return of Child
Under the Hague Convention.

Attorneys and Law Firms

Neil J. Saltzman, Saltzman Law Offices, New York, NY,
Barry Abbott, Schwartz Sladkus Reich Greenberg Atlas
LLP, New York, NY, Counsel for Petitioner.

Richard Min, Michael Banuchis, Nancy M. Green, Burger
Green & Min LLP, New York, New York, Counsel for
Respondent.

FINDINGS OF FACT AND CONCLUSIONS OF
LAW

Seibel, J.

BACKGROUND

*1 1. Petitioner Sergi Grano is a Spanish citizen and
Respondent Katherine Patricia Martin is a U.S. citizen.
Grano and Martin are married and have a child, to whom
the Court will refer as “D.H.” or the “Child.” On October
24, 2018, Martin traveled with D.H. from Spain to New
York, and neither has returned to Spain since.

2. On July 25, 2019, Petitioner filed this suit under the
Hague Convention on the Civil Aspects of International
Child Abduction, Oct. 25, 1980, T.I.A.S. No. 11670, 1343
U.N.T.S. 89 (the “Hague Convention” or “Convention”),
seeking an order requiring an immediate return of the
Child to Spain.

3. On July 31, 2019, the Court set a discovery schedule
and set an evidentiary hearing for September 9, 2019.
(Minute Entry dated July 31, 2019.) On September 6,
2019, upon the parties’ joint request, the Court adjourned
the hearing to December 2, 2019. The hearing took place
from December 2 through 5, and then was completed on
January 6, 2020.: The Court ordered the parties to submit
post-trial briefing no later than January 14, 2020, and
permitted the parties to reply no later than January 17,
2020.

1 The parties estimated a four-day hearing, (Doc. 8 at 2),
but the hearing did not finish within four days. Due to a
previously scheduled trial, the Court initially told the
parties it was unable to continue the hearing
immediately after December 5. But on December 6,
that previously scheduled trial settled, so the Court
offered the parties the opportunity to continue the
hearing on December 9. Petitioner informed the Court
that he could not finish the hearing then, so the Court
adjourned the final day of the hearing until January 6.
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FINDINGS OF FACT

4. Grano was born and raised in Barcelona, and he has
lived in Spain for his entire life except for a two-month
period when he lived in Las Vegas, Nevada. (Tr. at
8:8-10, 105:16-22.) He works in his family’s business as a
commercial director for a group of companies in the
sports field. (Id. at 9:6-10.)

5. Martin was born in the United States in 1990. When
she was a toddler, she moved to the Dominican Republic
to live with her grandmother, where she remained until
she graduated university. Martin is a Dominican and U.S.
citizen. (Id. at 368:7-19; see id. at 514:19-21.)

6. Martin moved to Spain on a student visa in October
2012, when she was twenty-two years old, to attend
graduate school to obtain a master’s degree in clinical
psychology. (Id. at 369:14-22.) Martin’s coursework was
set to take approximately two years to complete, and her
plan was to move to New York once she obtained her
degree. (Id. at 370:9-13.) Her father, grandmother, aunt,
cousin, and the rest of her extended family lived in New
York, and she had no family in Spain. (Id. at 370:14-22.)

7. In March or April 2013, Martin and Grano met on a
dating website and began dating shortly thereafter. (Id. at
371:3-6.) Martin was still a student at the time. Early on
while dating, Grano told Martin that it was always his
dream to move to Las Vegas, and that he had lived there
for a couple of months when he was younger. (Id. at
371:19-372:11.)

*2 8. After Martin and Grano had been dating for a month
or a month and a half, Grano asked Martin if her intention
was to return to the United States or to stay in Spain with
him. Grano explained that if it was the former, he would
end the relationship. Martin told Grano that she intended
to stay in Spain with him. (Id. at 101:25-102:5;
122:21-123:6.)

9. Sometime between July and September 2013, Martin
moved into Grano’s apartment. (Id. 15:17-19, 373:4-16.)
While living together, Grano and Martin agreed that
Martin, who had finished school and was not working,
would handle the household chores, including cleaning
the house, doing laundry, and preparing dinner. Grano
told Martin early on in their relationship that he did not
intend to do any chores himself. If Martin did not do her
chores properly, as determined solely by Grano, Grano
would yell at her. He would call Grano “stupid” and
“bitch” for her failure to do chores properly. (Id. at
138:12-139:18, 377:6-25, 390:12-20.)

10. In late 2013 or early 2014, Martin’s student visa was
about to expire, so Martin and Grano registered as what
Grano called a “couple-of-fact” in their local
municipality. (Id. at 11:12-17.) As a couple in fact, Martin
was given new legal status in Spain and granted all of the
rights of a Spanish citizen except the right to vote.
Martin’s new legal status was valid for five years. (Id. at
12:8-14, 104:3-6.)

11. Sometime after Martin moved in with Grano, Martin
told her father that she was going to remain in Spain with
Grano. Martin’s father stopped providing her with money
and stopped paying her rent, health insurance, and credit
card bills. (I1d. at 123:19-124:1, 169:17-22, 253:21-23.)
Martin then relied on Grano for financial support. Martin
stopped talking to her father for approximately two years
after he cut her off. (Id. at 513:10-17.) Grano often spoke
negatively about her family after they left her in Spain
without financial support. Grano called Martin’s father a
“motherfucker,” a “piece of shit,” and “human scum.” (Id.
at 376:5-20.) Grano also expressed anger over the fact
that he had to financially support Martin. He would call
Martin “stupid” and a “bitch” for her failure to support
herself and for being depressed about her father cutting
her off. (Id. at 376:2-377:5.)

12. Once Grano started supporting Martin, Grano would
yell at Martin that she needed to find a job. But if Martin
found a job that Grano did not consider to be high-earning
enough to pay a housekeeper to handle the chores that
Martin handled at home, Grano would instruct Martin not
to take the job. (1d. 378:1-379:1.)

13. Sometime in 2014 or 2015, Grano started a serious
diet and a rigorous exercise routine. (Id. at 90:5-17; see
id. at 196:8-14, 358:14-24.) He initially went to the gym
three days a week, and then began a five-day-a-week
routine. (Id. at 359:3-6.) Grano would go to the gym for
an hour to an hour and a half either early in the morning
or around 4:00 p.m. (See id. at 363:6-15; 366:10-14.) He
was unable to drink heavily or eat fattening foods at this
time. (Id. at 127:8-10, 359:7-11.) When Grano was on his
diet, he would yell at Martin if she cooked his food with
fattening ingredients or if she ate unhealthy food in front
of him. (Id. at 127:14-128:10, 397:9-24.)

14. In 2014, Martin became pregnant but had a
miscarriage. (Id. at 12:21-25, 384:6-10.) About a year
later, Martin became pregnant a second time and again
had a miscarriage. (Id. at 13:1-7.) Martin and Grano went
to the doctor, who told Martin and Grano that Martin had
endometriosis. (Id. at 14:2-10.) Martin had surgery, and
the couple kept trying to get pregnant. (Id. at 14:13-20.)
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*3 15. After the first miscarriage, Martin and Grano got
engaged. (ld. at 384:6-8.) Their initial intention was to
have a wedding in New York, so in 2015, Martin and
Grano traveled to New York to look at potential wedding
venues. But after Martin’s father (with whom she had
achieved something of a reconciliation) failed to put down
an initial deposit at the venue, as he had agreed to do,
Martin and Grano called off the New York wedding. (Id.
at 16:1-18)

16. During the aforementioned trip to New York, Grano
went to Las Vegas for five days. (168:21-169:1.)

17. On January 15, 2016, Martin and Grano were married
in Spain. (Id. at 15:5-12.) They got married at a city
building in Sant Cugat del Valles and did not have an
event afterward. (Id. at 15:11-25.) No one from Martin’s
family came to the wedding. (Id. at 15:20-22.) Martin and
Grano were married under a separation-of-property
regime whereby each party’s property was kept separate
from the other. (Id. at 37:24-38:2.)

18. After Martin and Grano were married, they again
considered moving to Las Vegas. Grano put his apartment
up for sale, and Martin began applying for jobs there. (Id.
at 387:4-388:3.) Grano also created a spreadsheet
detailing what their potential expenses and schedules
would be if they moved to Las Vegas. (R’s Ex. G.)?
Additionally, in 2016, Martin and Grano traveled to Las
Vegas for about four or five days and looked at properties
to buy. Ultimately, because of Grano’s business and
family obligations in Spain, they did not move. (See Tr. at
390:4-18.)

2 References to “R’s EXx. ” refer to Respondent’s
exhibits, and references to “P’s EX. 7 refer to
Petitioner’s exhibits.

19. After their marriage, Grano continued to yell at
Martin and call her names. One of the main sources of
tension revolved around Martin’s unemployment. Grano
wanted Martin to find a job, but Martin had been
unemployed for their entire relationship. (Id. at
131:20-132:5, 377:6-378:22.) Grano also continued to
yell at Martin if her chores were not done correctly,
including not cleaning, doing laundry, or cooking up to
Grano’s standards. (Id. at 379:8-380:5.) He would
sometimes scream inches away from her face, bang his
hands on tables, or slam doors shut while arguing. (Id. at
380:6-381:25.) The two would argue at least once per
week. (Id. at 380:22-25.) Martin would usually cry after
Grano yelled at her, which would further incite Grano.
(Id. at 386:9-12.) After arguments, Grano would

occasionally leave the apartment to either take a walk or a
drive. (Id. at 146:21-147:1)

20. Sometime in 2016, Martin took a job as a customer
service representative at a technology company. (Id. at
136:9-21, 393:21-22.) The commute to her office was
approximately an hour and a half, and the working hours
were 8:00 a.m. to 7:00 p.m. each day, so Martin did not
have time to do the household chores for which Grano
held her responsible. (Id. at 137:4-13, 393:24-394:23.)
Grano would yell at Martin for not completing the chores,
even during this time when she was employed. (1d.)

21. Grano continued to insult and degrade Martin and tell
her that she did not deserve the life he provided for her.
(Id. at 386:19-23.) If Martin did not complete her
assigned chores up to Grano’s standards, he would make
her redo the tasks. For example, he would throw out the
food she cooked for him and make her cook again if he
thought she used fattening ingredients, or he would throw
all of the clean laundry on the floor and make her refold it
if he did not like the way she had done it the first time.
(Id. at 396:18-21, 399:7-16)

*4 22. Grano exerted control over other aspects of
Martin’s life. He instructed her how to dress and wear her
hair, yelling at her if it was not the way he liked it. (1d. at
405:24-408:10.)

23. Grano also repeatedly told Martin that she was unable
to sexually satisfy him. And whenever Grano went out
without Martin, he would want to have sex with her when
he got home. He would repeatedly urge Martin to have
sex with him even when she did not want to, and
sometimes she would agree. (See id. at 408:22-409:15.)

24. Martin would ultimately try to acquiesce to all of
Grano’s requests to please him and to avoid further
arguments. Yet despite Martin’s efforts, Grano suggested
that he and Martin get a divorce three or four times within
their first year of marriage. (Id. at 142:12-15.)

25. On November 11, 2016, Martin learned she had
become pregnant a third time. (Id. at 400:22-24.) Despite
the numerous conversations she and Grano had recently
had about divorce, they agreed to work out their marriage
for the benefit of the unborn child. (Id. at 141:13-17.) But
the arrangement did not work, and their arguments
continued and intensified, in part because Martin believed
that Grano was cheating on her. (Id. at 147:21-148:10.)

26. Sometime after Martin became pregnant, Grano told
Martin that within the house, they would not be a couple
and they would sleep in separate rooms, but outside of the
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house, they would pretend that things were fine at home
and that they were still a couple. (Id. at 501:2-21.) Two
weeks after Grano told Martin that the two of them were
separated, Grano had a relationship with another woman,
and when Martin learned of the affair and confronted
Grano, Grano showed no remorse because he understood
them to be separated at the time. (See id. at 147:21-148:7,
505:10-14, 510:4-11.)

27. In approximately March 2017, Martin told Grano that
she was moving into his parents’ home. (ld. at
503:14-504:23). Martin testified that she had no family in
Spain, so his parents’ home was the only place she felt
she could go. (See id. at 504:24-505:2.)

28. Martin testified that she packed up her clothes and
shoes in boxes and moved them all to Grano’s parents’
house, (id. at 505:20-24), though Martin also testified that
she brought only “some change of clothes, because it was
very close to the apartment that we used to live to his
parents, so | could go at any moment to pick up some
stuff,” (id. at 504:17-20). Martin testified that she stayed
at Grano’s parents’ house for a couple of weeks to a
month, (id. at 506:23-24), but Grano’s parents stated she
stayed there for only a few days, (id. at 293:11-17,
306:6-9).

29. In April 2017, while pregnant, Martin traveled to New
York. (Id. at 18:18-22, 511:19-21.) Grano and his mother
drove Martin to the airport for this trip. (1d. at 511:22-23.)
Grano testified that Martin wanted D.H. to be born in the
United States so that D.H. could more quickly receive
U.S. citizenship, and due to the issues that Martin and
Grano were having, Martin wanted to get “some space”
by living outside of Spain for a time. (Id. at 18:23-19:4,
20:6-10.) Martin testified that she intended to move back
to the United States permanently and would return to
Spain only to pick up her belongings and allow Grano and
his family to meet the baby. (Id. at 511:4-512:6.) Her
testimony is corroborated by her Spanish physician’s
notes, which indicated that Martin asked her physician to
summarize her medical history because she “[wa]s going
to live in another city,” (R’s Ex. H.), and further
corroborated by the fact that while Martin was in New
York, she was considering buying a day care from another
woman, which would require her presence in New York,
(see Tr. at 515:15-518:6; R’s Ex. DD).: The Court finds
Martin’s testimony on this issue credible, and thus that
when Martin traveled to New York to give birth to D.H.,
the parties were not in agreement as to where D.H. would
live permanently once he was born, and at least not in
agreement that he would live in Spain.

3 Martin obtained an application from the City to become
a licensed day care provider and obtained information

about the day care from the owner, but she never
completed the application and never bought the day
care. (See R’s Ex. DD.)

*5 30. While Martin was in New York, she had regular
contact with Grano via telephone, WhatsApp, and other
forms of electronic communication. (Tr. at 20:11-15.)
Their conversations were tense, and Martin informed
Grano that if their marriage was not reconciled, she did
not know where she would live. (Id. at 20:22-21:4.) Grano
sent Martin both text and audio messages in which he
called her insulting names, such as “motherfucker” and
“human scum.” (Id. at 165:8-23; R’s Ex. J at 13739.)
Grano also regularly insulted Martin’s family. (Tr. at
167:17-23; see R’s Ex. J at 12988.) Additionally, Grano at
times told Martin that he wanted a divorce and that he
would try to get custody of their unborn child. He also
stated that he would not travel to New York for the
child’s birth, because it would be too painful to become
attached to the child and then have to be separated from
him. (See Tr. at 166:14-167:5, 177:13-178:16, 527:21-24;
R’s Ex. J at 12977, 13746, 13976.)

31. In a June 27, 2017 voice note that Grano sent to
Martin, Grano stated that it would take “months, even a
year, or more than a year” to fix their relationship. (R’s
Ex. J at 17733.) He added, “if not, if | don’t want to be
with you, and we don’t fix our things, you go back to
New York — or that is, you stay in New York, and | am
left without the child. Very well. I still think it’s
blackmail.” (1d.)

32. When Martin was in New York, but prior to the birth
of D.H., she visited a doctor and reported that she had
been emotionally abused but never physically assaulted
by Grano. (R’s Ex. E at 74 (“No complications in the
pregnancy — except that [Martin] has left her abusive (not
physically) spouse in Spain.”); id. at 83 (“[Martin] states
no physical abuse; husband unfaithful.”); id. at 100 (“No
[history of] assault.”); Tr. at 796:1-4.) Martin also did not
report any physical violence when she first met with her
expert in this case. (Tr. at 486:5-8, 902:7-9.)

33. Shortly before D.H. was born in July 2017, Grano
traveled to New York, and he stayed at the Paramount
Hotel. (Id. at 22:4-6.) Grano testified that when he and
Martin saw each other in New York, their love was
immediately rekindled. (Id. at 22:23-23:2.) Martin did not
disagree. (See id. at 528:16-529:1 (stating that when
Grano came to New York, “it was very emotional to see
each other again. | think a lot of feelings came.”).) Martin
stayed with Grano at the hotel until D.H. was born, and
Martin decided that Grano would be the one person she
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was permitted to have present during the birth. (Id. at
22:7-23:2, 24:12-15.) Messages from around the time that
D.H. was born, including the day he was born, suggest
that Grano and Martin had reconciled their relationship
during the period when Grano was in New York. (See P’s
Ex. | Binder 3 at 95-96 (Martin discussing that she was
“happy” with the way things were going with regard to
she, Grano, and D.H., discussing that her, Grano, and
D.H. were “a family,” and discussing Martin’s and
Grano’s parents’ reaction to seeing Martin and Grano
together).)

34. Martin testified that Grano pressured her to be
induced so that the child would be born before Grano had
to travel back to Spain. (Tr. at 530:11-531:5.) Grano
denied doing so, (id. at 183:20-184:12), but WhatsApp
messages from July 20, 2017, show that Grano was
pressuring Martin to have her doctor induce the birth.+
Grano stated, “So tomorrow at the latest. Tell him clearly.
Or giving you permission to fly and have him in Spain.
But I’ll get mad if | miss it. Very.” Martin responded,
“Yes, | know, I told him.” (P’s Ex. | Binder 3 at 95.) But
even that day, both parties made statements suggesting
that they viewed themselves as a family unit with D.H.
(Id. at 96 (Grano stating “We’ll be 3 very soon,” to which
Martin responded, “Yessss”).)

4 Unless otherwise noted, when the Court references
“messages” or a “message” herein, it is referring to
messages sent via WhatsApp. The Court also notes that
it is relying on the certified translation of these
messages provided by the parties.

*6 35. D.H. was born on July 21, 2017. (Tr. at 530:9-10.)
Grano was present for D.H.’s birth but returned to Spain
two-and-half days later. (Id. at 24:12-22.)

36. Grano testified that while he was in New York for
D.H.’s birth, he and Martin agreed that Martin and D.H.
would move back to Spain to live with Grano. (Id. at
23:3-10, 27:20-23.) Martin, however, testified that she did
not think she and Grano had a firm agreement that she
and D.H. would move to Spain at that time. (Id. at
532:15-19.) She stated that she did not seriously consider
moving back to Spain until the end of the summer of
2017, after August or September. (Id. at 532:24-533:4;
see id. at 535:8-10.) Messages, however, support Grano’s
testimony and cast doubt on Martin’s. From as early as
July 22, 2017, the day after D.H. was born, Martin and
Grano discussed Martin’s return to Spain in a way that
made clear they had already agreed to it. For example, on
July 22, 2017, Martin messaged Grano, “Now it’ll be your
turn to prepare [D.H.’s] things for when we come.” (P’s
Ex. | Binder 3 at 96.) On July 23, Grano told Martin, “I’ll

see you in October in our home!” (Id. at 97). And the
following day, on July 24, 2017, Martin said to Grano,
“You’ll be [with D.H.] very soon.” (ld.) There are
numerous similar messages.

37. It is undisputed that Grano and Martin also agreed that
they would try to rehabilitate their marriage, but the
parties dispute the timing of when they made that
agreement. As early as July 24, 2017, however, there are
messages suggesting that the parties would attempt to
reconcile their marriage once Martin returned to Spain.
Martin said to Grano that “things will go back to their
place [in Spain,],” to which Grano responded, “Yes, it
seems so0.” (Id. at 98.) When Martin questioned why
Grano said it seemed so, Grano said to Martin, “I still
want you to show me changes and when you come, take a
path (with my help, as always),” to which Martin
responded, “That’s what we agreed.” (Id.)

38. Despite Grano and Martin’s agreement to reunite as a
couple in Spain, they still got into fights via WhatsApp
while Martin and D.H. were in New York. Grano told
Martin that both of them had to make changes, but he
would not make changes until he saw Martin trying to
improve first. (Tr. at 534:11-16.) Martin believed that
Grano was going out and living the life of a single man,
which upset her. (Id. at 533:5-11.) Martin also told Grano
that certain things had to change when she returned to
Spain. (Id. at 533:14-534:6.)

39. On September 2, 2017, Grano messaged Martin
stating that he was going to “file for bankruptcy and shoot
[himself].” (P’s Ex. | Binder 3 at 120.) He then repeatedly
suggested that he was going to commit suicide, (id. at
120-23), but said that Martin should still come to
Barcelona with D.H. in October, (id. at 123). Martin
responded, “You know very well that | won’t go there if
you’re not there.” (Id.)

40. On September 14, 2017, Grano got angry with Martin
because Martin took D.H. on a trip to Pennsylvania to see
her aunt, Wanda Castillo, before bringing D.H. to Spain.
(See R’s Ex. O Sept. 14, 2017 at 14:38:29-15:23:44.5)
Grano told Martin that she should not come to Barcelona,
but he still wanted D.H. to come. (Id. at
15:27:22-15:28:03.)

5 Respondent’s Exhibit O is not paginated in any way, so

references to it herein will be to date and timestamp.

*7 41. On September 17, 2017, after arguing for some
time, Grano said to Martin “Either you come or you stay,
and we do what we must do.... In a week, you’ve said 3
times that you’ll get here, that you won’t, that you will,
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that you won’t anymore.” (P’s Ex. | Binder 3 at 145.)
Later that day, Grano stated that he and Martin were
“over,” but Grano wanted the documentation establishing
that D.H. was his son. (Id. at 148-49.) Martin, after
ignoring multiple requests, stated, “[W1]hen 1I’m there, I’ll
give them to you.” (Id. at 150.) The argument continued
in this fashion, going back and forth between the parties
stating that they were broken up yet also making plans for
when they would be in Spain together. (1d. at 150-54.)

42. Martin’s friend Anayanzy Zurita Perez was scheduled
to visit Martin in New York after Martin gave birth to
D.H. (Tr. at 685:25-686:3.) Perez bought plane tickets and
was planning on staying in Martin’s father’s home in New
York. (ld. at 686:4-7.) But on September 17, 2017, Grano
messaged Martin stating that if Perez met D.H. before
Grano’s parents did, Grano would never speak to Martin
again. (See P’s Ex. | Binder 3 at 153.) Grano pressured
Martin to come back to Spain before Perez arrived in New
York. (See id.; Tr. at 650:21-651:9.) In asking to postpone
her return to Spain a week to accommodate Perez’s visit,
Martin messaged Grano, “I’m telling you: Three more
weeks and we will be there for a lifetime.” (P’s Ex. |
Binder 3 at 154.)

43. On September 18, 2017, Grano and Martin again got
in a fight about Perez’s visit to New York. Grano said to
Martin, “Let’s see, Patricia, if you’re scared about me
starting a fight for [D.H.], which would never happen if
we were together or separated but remained close, but if
we are 8,000 [kilometers] apart, it’s logic that | would do
that, as so would you.” (Id. at 158.) Ultimately, Martin
returned to Spain before Perez arrived, which essentially
ended Martin’s and Perez’s friendship. (See Tr. at
651:16-23, 686:8-15.)

44, On September 19, 2017, Martin messaged Grano and
stated that she wanted their relationship to change when
she returned to Spain. She told Grano that she did not
want D.H. to hear them argue or to see her cry. (P’s Ex. |
Binder 3 163.) Martin added that they had a lot to work
out when she returned, and Grano responded that he
agreed but it was impossible to do so while they were so
many miles apart. (1d. at 164.)

45, On September 21, 2017, Martin told Grano that when
she came back to Spain, she wanted Grano to stop
insulting her and stop yelling at her for the way she did
chores around the house. Grano responded that when
Martin returned, they had to discuss the issues they had
with one another and work to try to alleviate their
problems. (Tr. at 543:21-544:2.) On the same day, Martin
messaged Grano explaining that her family did not want
her to return to Spain because of how unhappy she was

when she previously lived with Grano. (P’s Ex. | Binder 3
at 168.) She added, “[T]hey’re just worried that things go
wrong, especially now that [D.H.] is involved. That’s why
I’m saying that this time it has to work out.” (Id.) Grano
responded that he wanted “the same, that this works out.”
(1d.) In response, Martin stated,

Well, that’s it. There’s something |
want to ask you, and I need you to
make all your best to do it.... And
it’s that from now on you don’t talk
about me or make any negative
comments on me with anybody,
even if it’s a joke. That hurts me....
And neither about the things going
on in the house. Please.... [T]hat’s
something that you do or did, and it
really hurts me.

(1d.) Grano agreed. (1d.)

46. On September 24, 2017, Martin and Grano were
discussing the languages that D.H. would learn while
living in Barcelona, and Grano said that D.H. will have to
learn Catalan in school. (Id. at 172.) Martin responded, “I
hope that we’re not still living in Spain by the time he
goes to school.” (Id.) Grano said, “I hope not. High school
particularly,” to which Martin responded she was thinking
they would be out of Spain before D.H. was in
kindergarten. (Id.; Tr. at 549:2-7.) Grano said, “No way,”
suggesting they would be in Spain at least until D.H. was
in kindergarten. (P’s Ex. | Binder 3 at 172.)

*8 47. On September 25, 2017, Martin made Grano
promise that he would not “betray” her, adding that she
was “leaving a great future for [D.H.] and for me behind
here, and I’'m really scared.” (Id.) Grano swore that he
would not betray Martin and stated that his intentions
were for their relationship to work out, but that they
would need to have conversations about their relationship
and reach “agreements” upon Martin’s return. (Id. at
172-73)

48. On September 27, 2017, Martin messaged Grano
stating that she was feeling “nostalgic” about leaving New
York. (Id. at 174.) She explained that, while she wanted to
leave, “there [wa]s also a part of [her] that [did not] want
to.” (Id.) She added that she wanted D.H. “to have a
healthy relationship” with Martin’s family and “for him to
come every year and have his two families.” (Id.) The
latter half of the statement meant that Martin intended for
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D.H. to live in Spain but to visit New York once a year to
maintain a relationship with both sides of his family. (Tr.
at 32:17-24.) Grano agreed to this arrangement. Grano
responded that he wanted to work toward their goal of
moving to Las Vegas, but certain guarantees had to be in
place before they could do so. (P’s Ex. | Binder 3 at 175.)
Martin later explained that she was “returning just for
[Grano],” because she thought that D.H. would have a
better future in New York than he would in Barcelona.

(1d.)

49. On October 3, 2017, Martin returned to Spain with
D.H. on a one-way ticket, and they moved into Grano’s
apartment. (See Tr. at 33:18-34:5; P’s Ex. | Binder 3 at
169 (discussing one-way ticket).) Prior to returning,
Martin arranged to ship most of D.H.’s things to Spain,
including his crib and other furniture from his room in
New York. (Tr. at 28:19-21.) Martin did not maintain a
bank account, apartment, car, or job in New York once
she left. (Id. at 816:16-22, 817:19-818:3.) She stated she
left behind only some clothes and connections with her
family and friends. (Id. at 817:1-24.)

50. Martin argues that her agreement to relocate to Spain
with D.H. “was conditional on [1] the improvement of the
parties’ relationship and [2] the cessation of certain
abusive behaviors from Mr. Grano.” (Doc. 30 (“R’s
Mem.”) 1 6.) Starting with the latter, the Court finds she
and Grano did not agree on such a condition at the time
they agreed that Martin would return. Based on Grano’s
testimony at the hearing, messages he sent, and Martin’s
testimony, it is clear that Grano would not and did not
agree to the “cessation of certain abusive behaviors.”
Grano repeatedly stated at the hearing that he did not
think he was ever abusive toward Martin, and thus
Martin’s testimony that Grano would agree to stop being
“abusive” is not credible. There were times where Grano
said he would improve his behavior, but both Grano and
Martin testified that Grano thought that Martin was the
main cause of problems in their relationship, and that he
believed it was her, not him, that had to do the majority of
the work in mending their marriage. (Tr. at 176:4-21
(Grano saying the relationship problems were more
Martin’s fault than Grano’s fault); id. at 534:11-16
(Martin testifying that sometimes Grano would respond,
“I’'m not going to change anything until you start
changing”).) In fact, as noted, the only messages
suggesting that Martin and Grano had an agreement to
change the way they treated each other made around July
2017, the time they agreed Martin would move back to
Spain, were the following: Grano said to Martin, “I still
want you to show me changes and when you come, take a
path (with my help, as always),” to which Martin
responded, “That’s what we agreed.” (P’s Ex. | Binder 3

at 98.) These messages suggest that, if anything, the
agreement Grano and Martin had was that Martin would
make changes so the couple could improve their
relationship. Further, messages from September 2017
show that Martin’s requests that Grano change his
behavior came after the parties’ agreement that Martin
would return to Spain. For example, on September 21,
2017, Martin told Grano that her family was worried
about her returning to Spain and said to Grano, “There’s
something | want to ask you, and | need you to make all
your best to do it.... And it’s that from now on you don’t
talk about me or make any negative comments on me with
anybody, even if it’s a joke.” (Id. at 168.) This statement
— specifically, Martin’s request that Grano change his
behavior — coming months after they had agreed that
Martin and D.H. would relocate to Spain, establishes that
the parties did not already have in place an agreement that
Grano would cease his abusive behavior. Accordingly, the
Court rejects Respondent’s argument that her agreement
to relocate to Spain with D.H. was, at the time it was
formed, mutually conditional on Grano changing his
behavior.

*9 51. The harder question of fact that the Court must
resolve is the related question of whether Martin and
Grano’s agreement that Martin and D.H. would move to
Spain was, at the time it was made, conditional on the
improvement of the parties’ marriage, or, in other words,
their reconciliation. Martin testified that her move to
Spain was conditional on her and Grano’s reconciliation
and the continuation of their marriage and cohabitation,
and she testified that she explained this conditional
arrangement to Grano many times, and he agreed to it.
(Tr. at 534:25-535:2, 543:21-545:23, 546:14-24,
551:1-21.) Yet, despite thousands of messages produced
between Grano and Martin, not one of them says that
Martin would move back to the United States with D.H. if
the parties did not reconcile their marriage in Spain, let
alone that Grano agreed to such an arrangement. Martin
also testified that she informed her friend Karla
Hernandez Baco, Castillo, and her father of the
conditional nature of her return to Spain. (ld. at
551:19-552:2.) Yet none of these witnesses was able to
credibly corroborate Martin’s account. While Baco said at
the hearing that Martin messaged her via WhatsApp
explaining that the move was conditional, (id. at
703:4-15, 704:10-21), the message was never produced in
Court or turned over to Petitioner, which suggests that no
such message exists. Castillo testified that Martin told her
that the move was conditional, but | am not crediting
Castillo’s testimony as she lied numerous times on the
stand. Castillo denied making numerous statements to
Martin despite Petitioner having proof that Castillo made
such statements. (Compare id. at 932:5-8 (denying
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encouraging Martin to bring D.H. back to the United
States), with P’s Ex. J-2 at 10 (“[I]f I were you, I’d take
my boy and come here.”); compare Tr. at 932:18-933:3
(denying telling Martin that if Martin did not take child
support from Grano, it may benefit her in the future
because Grano would lose his rights to his unborn child),
with P’s Ex. J-2 at 2 (“Sometimes it’s better that they
don’t give anything, because they won’t have any rights
in the future”); and compare Tr. at 932:2-4 (denying
advising Martin to claim that Grano had beaten her), with
P’s Ex. J-2 at 7 (“Call the embassy and say ... that he beat
you, fuck him”).) Additionally, Castillo had told Martin to
“exaggerate everything so [Grano] gets more screwed,”
(P’s Ex. J-2 at 3), suggesting she would lie to keep D.H.
with Martin and away from Grano. Accordingly,
Castillo’s incredible testimony does not corroborate
Martin. Finally, Martin’s father did not testify, and thus
cannot corroborate Martin’s account. The only credible
corroborating testimony came from Respondent’s witness
Mariel Ortega de los Santos, who testified that Martin told
her that the move back to Spain after D.H. was born was
conditional on Martin’s reconciliation with Grano. (Id. at
666:14-667:10.) There were also some messages sent
between the parties in September 2017 that accord with
Martin’s account. (See, e.g., P’s Ex. | Binder 3 at 123
(Martin’s September 2, 2017 message to Grano, “You
know very well that | won’t go [to Spain] if you’re not
there.”); id. at 175 (Martin’s September 27 message
stating that she was “returning just for [Grano],” because
she thought that D.H. would have a better future in New
York than he would in Barcelona).) And Martin’s
statements made around that time suggesting that she
intended D.H. to be raised indefinitely in Spain were
explicitly or implicitly tied to Martin and Grano being
together with D.H. as a family, (see P’s Ex. | Binder 3 at
105 (“We have a lifetime for the four of us.™); id. at 174
(“I want [D.H.] to have a healthy relationship ... [a]nd for
him to come every year and have his two families.”)), or
made to placate Grano when he was mad at her for being
in New York with D.H. while he was in Spain, (see, e.g.,
id. at 154 (in asking to postpone her return to Spain a
week to accommodate Perez’s visit, Martin messaged
Grano, “I’m telling you: Three more weeks and we will
be there for a lifetime.”)).

6 The fourth family member was the parties’ dog. (Tr. at
875 at 16-19.)

52. Grano testified that his agreement with Martin for her
to return to Spain with D.H. was in no way conditional;
rather, they agreed that Martin and D.H. would move to
Spain, and separate and apart from that agreement, they
decided to try to reconcile their marriage. (See Tr. at
23:11-15, 65:24-66:22, 266:4-13.) Petitioner’s witnesses

Enryc Pallirols and Paloma Garcia Monton Sanchez,
Grano’s friends, testified that neither Grano nor Martin
ever said that Martin’s return to Spain after D.H. was born
was conditional, (see id. at 323:22-24, 340:7-12), but this
testimony is not particularly helpful as Grano and Martin
would not necessarily share this information with their
friends. Grano’s parents, Jorge Hernandez and Maria
Mercedes Grano Font, also testified that Martin and
D.H.’s return to Spain was not conditional, but neither of
them were credible witnesses, as they both minimized the
abuse their son inflicted on Martin and lied on the stand.
For instance, Hernandez stated that he was not aware that
Grano and Martin were having relationship problems
prior to Martin’s travel to New York to give birth, (id. at
296:12-15), which cannot be true considering Grano’s and
Martin’s testimony that they regularly argued, including
arguing in front of Hernandez, as well as Hernandez’s
testimony that he was present in Grano and Martin’s
home the night of D.H.’s first haircut, just after Grano and
Martin got into an argument and just before Martin called
a domestic violence hotline (which will be discussed
further below). Font too tried to minimize the issues that
her son was having with Martin. For example, Font
testified that the arguments that Grano and Martin had
“were always because of the same thing,” but also said
that she never knew about what Grano and Martin argued,
two facts that cannot be reconciled. (See id. at 307:1-11.)
Additionally, Font initially testified that Martin stayed at
her house while pregnant for two or three days, but later
when asked if Martin stayed at her house for a few weeks,
as Martin testified, Font responded that it was four days.
(Compare id. at 306:6-11, with id. at 307:12-20.) While
the difference between two or three days and four days is
minimal, the discrepancy indicates that Font was not
being truthful in her responses and could not recall
exactly what her lie was. Further, both Hernandez and
Font have a motive to fabricate or exaggerate, as they
want their son to succeed in bringing their grandson back
to Spain. Accordingly, the Court affords essentially no
weight to Hernandez’s and Font’s testimony regarding
whether Martin’s move was conditional, and thus they do
not corroborate Grano’s testimony regarding the
unconditional nature of Martin and D.H.’s relocation.
There are messages, however, indicating that Grano, at
least at times, planned to raise D.H. in Spain even if he
and Martin had to separate, (see R’s Ex. O Sept. 14, 2017
at 15:27:22-44 (Grano told Martin that she should not
come to Barcelona, but he still wanted D.H. to come));
P’s Ex. | Binder 3 at 158 (“If you’re scared about me
starting a fight for D.H., which would never happen if we
were together or separated but remained close....”); id. at
148-49 (Grano stating he and Martin were “over” but
requesting Martin send documents to Spain proving
Grano was D.H.’s father); id. at 172-73 (Grano swearing
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that he has the best intentions for them to reconcile once
together in Spain, but repeatedly stating that they would
have to make “agreements” once Martin returned).

*10 53. Considering only the credible evidence presented
at the hearing, the Court finds that Martin and Grano were
not in agreement on the conditional nature of the move.
As a threshold matter, none of the thousands of messages
exchanged between Martin and Grano presented at the
hearing show that they entered into such an agreement.
Additionally, Grano credibly testified that any attempts at
reconciliation were separate and apart from the parties’
agreement to have D.H. grow up in Spain, which was
corroborated by the messages he sent to Martin
suggesting that he planned to raise D.H. in Spain whether
they were together or separated. The Court also finds that
it is more likely than not that Martin did not have even the
unilateral intention to return to the United States if she
and Grano were unable to reconcile. While some of the
evidence suggests that she intended to move to Spain only
if she and Grano rehabilitated their marriage — e.g., her
lack of connections to Spain directly prior to the move,
her statements that D.H. would have better opportunities
in New York, de los Santos’s statement that Martin said
her relocation was conditional, and Martin’s ultimate
return to the United States with D.H. — the preponderance
of the evidence suggests that her relocation was not
conditional. First, and most critically, Martin’s actions
once in Spain, discussed in greater detail below,
overwhelmingly suggest that Martin intended her and
D.H.’s move to be of an indefinite duration, which
militates against finding that it was a conditional
relocation. Second, while Martin expressed some
trepidation prior to her relocation, she never told Grano,
to whom she spoke constantly about the topic of her
relocation, that her move was conditional. Rather, she
made numerous statements suggesting that she planned
for D.H. to have a permanent life in Spain, while still
maintaining connections to Martin’s family in New York
by visiting during the summers. Third, Martin herself did
not testify that she formed a unilateral conditional intent
to return to Spain. Instead, she testified that she reached
an agreement with Grano, which the Court finds, as
described above, is not true. Accordingly, the Court finds
that in September 2017, Grano and Martin did not share
an intent to raise D.H. in Spain conditioned on their
reconciliation, nor did Martin unilaterally decide her
relocation to Spain would be conditional on the same.”

7 Ultimately, however, whether the parties entered into a
conditional agreement in September 2017 does not
change the outcome of this case. As discussed below,
Martin and Grano’s marriage was not rehabilitated after
Martin returned to Spain, and thus the condition was
never met. And even if Martin had the unilateral

intention to return to the United States, Grano did not
share that intent with her.

54. The Court finds by a preponderance of the evidence,
however, that in July 2017, while Grano was in New York
for D.H.’s birth, the parties agreed that Martin would
bring D.H. back to Spain, and there is no evidence to
suggest that Martin’s intent at that time was conditioned
on anything. Numerous messages sent the days
immediately before and after D.H. was born establish that
the parties shared an intent for D.H. to relocate to Spain
and live there with Grano and Martin. (See P’s Ex. |
Binder 3 at 96 (Martin stating on the day that D.H. was
born, “We’re a family already™); id. (Martin stating on
July 22, “Now it’ll be your turn to prepare [D.H.’s] things
for when we come”); id. at 97 (Grano telling Martin on
July 23, “I’ll see you in October in our home!”); id.
(Martin telling Grano on July 24, “You’ll be [with D.H.]
very soon”); id. at 99 (discussing on July 24 that October
is when Martin and D.H. will be back in Spain); id. at 100
(discussing on July 25 plans to ship D.H.’s belongings to
Spain).) Yet the evidence is also clear that, at that time,
the parties did not have an agreement that they would
attempt to reconcile their marriage. (Id. at 99 (July 24
message form Martin to Grano stating, “I’m left with the
feel[ing] that we’re together. But it’s something we didn’t
talk about,” and Grano responding, “True, we didn’t talk
about it.”).) This is likely because Grano and Martin were,
almost immediately upon Grano coming to New York,
acting as if they were back together and cohabitating.
Grano testified that within a few hours after he arrived in
New York in mid-July, he and Martin “started being a
couple,” meaning that they were reconciled and together
as a family at that time. (Tr. at 23:2.) Martin’s testimony
seemingly corroborated Grano’s account, or at the very
least did not rebut it. (See id. at 528:16-529:1 (“Q. And
did you two stay together when he came to New York? A.
Yes. Q. Why? A. Um, | remember that after all those
months fighting and everything, that we see each other, it
was very emotional to see each other again. | think a lot
of feelings came. | was with my big belly, 1 remember
that. And | don’t know, | don’t know, | don’t know, I
don’t know what to say about that, why | stay with him
or, I don’t know, it was a moment, a long time.”); see also
id. at 532:14 (stating that Grano was treating her well
while he was in New York).) Put differently, Grano and
Martin did not then agree to rehabilitate their marriage
because it would have been unnecessary — they were
already acting as if their marriage was rehabilitated from
the period of July 16 through July 23, 2017, while Grano
was in New York. The parties were reconciled,
cohabitating, and making plans to restart their life
together in Spain with D.H. Accordingly, the Court finds
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that at that time the parties had a shared and unconditional
intent to live in Spain as a family.

*11 55. Beginning the day after Grano returned to Spain,
Martin started expressing her fears that Grano would
sleep with other women, (see P’s Ex. | Binder 3 at 96),
and then within a few months, started making Grano
promise that he would not cheat on or disrespect her, (see,
e.g., id. at 172). Grano too expressed concerns about their
reconciliation and at times suggested he did not want
Martin to come to Spain. (R’s Ex. O Sept. 14, 2017 at
15:27:22.) But that the parties expressed trepidation about
their reunification in Spain or otherwise changed their
intent does not change the fact that they shared an intent
for D.H.’s permanent residence to be Spain during this
week-long span in July 2017.8

8 Neither party argues that Las Vegas is or was intended
to be D.H.’s habitual residence, and although the
parties discussed possibly moving to Las Vegas after
July 2017, there is no evidence that they ever got far
enough along in that process to have shared an intent
for Las Vegas to be D.H.’s permanent home.

56. Once Martin returned to Spain, she stayed home and
took care of D.H. She was still responsible for many
household chores, but Grano also hired a maid to work
three hours per day to clean the apartment. (See Tr. at
202:2-21.)

57. When Martin first moved back to Spain, the parties’
relationship was acceptable, but after approximately two
weeks, they began arguing again. (Id. at 652:22-653:1.)
Grano screamed at Martin if she did not do things the way
that Grano expected her to, including relating to D.H.
Grano also yelled at Martin for giving too much attention
to D.H. and not enough to Grano. (Id. at 731:6-12.)
Martin testified that she could never live up to Grano’s
standards, and he was constantly yelling at her. (See id. at
655:22-656:17.) On at least four occasions, the arguments
occurred in a car with D.H. inside, and Grano would drive
fast and recklessly while yelling at Martin. (Id. at
654:10-25.) Martin also testified that Grano yelled at D.H.
“a couple of times,” which caused the Child to cry. (Id. at
731:16-732:6.)

58. Despite the fighting, Martin and Grano began looking
at schools for D.H. (Id. at 43:20-22.) They looked at least
two schools, including Agora International School
(*Agora”). (Id. at 44:17-18.) Agora was a school for
children as young as one-year old, and students could
remain there until they went to university. (ld. at
44:24-45:1)) It was a private school that required yearly
tuition. (Id. at 45:2-6.) In evaluating Agora, Martin was

especially interested in its language programs and asked
questions about music opportunities available to students
when they turn seven or eight. (Id. at 47:18-48:2.) She
also asked about which “precollege ... fields” Agora
offered its students when they turn sixteen, as schools in
Spain require some level of specialization prior to
graduation. (See id. at 48:3-7.) Martin and Grano agreed
that D.H. would enroll in Agora. (Id. at 48:8-15.) Initially,
the plan was for him to start in September 2018, and for
Martin to get a job by then to help pay D.H.’s tuition. (Id.
at 48:10-12, 57:19-58:8, 835:5-9, 837:23-838:8,
839:8-14.)

59. In December 2017, Martin and Grano agreed to buy a
house in Spain. (Id. at 35:8-12.) They had visited a
property in Spain prior to D.H.’s birth and ultimately
decided not to buy it, but once Martin returned to Spain,
the pair again looked at properties, and this time agreed to
buy one. (See id. at 812:23-813:8.) The house was under
construction, and both Martin and Grano were involved in
suggesting improvements and changes to the architect
during the construction process, and both were involved
in furnishing the house. (Id. at 813:17-815:20, 846:1-18.)
The architect overseeing the project was Grano’s father’s
close friend, and he said that both parties insisted on
certain things when planning the renovations. (Id. at
18:10-14, 354:3-9, 348:21-24.)

*12 60. In early 2018, Grano and Martin’s arguments
began to intensify. On March 16, 2018, Grano messaged
Martin, stating that she is a “bad person” and “do[es] all
this because [she] know[s] that the child keeps [Grano]
with [her]” even though their relationship was over. (P’s
Ex. | Binder 2 Tab 4 at 20.)* Grano added, “I’ll pay for
your ticket to USA but before that, we sign the divorce
and fair agreements about me with [D.H.].” (Id.) Grano
told Martin that he decided “not to be with [her]
anymore,” and he stated, “Now you must decide if you
want to separate smoothly and that [D.H.] and | have fair
conditions or if you leave straightaway and you keep
messing with me like you’ve been doing so far with my
son.” (Id.) Martin said she could not decide at that
moment. (Id.) Grano responded, “Very well.... I'm
meeting the lawyer on Monday as well to file for
divorce.” (Id.) He was clear, however, that he was
“breaking up with [Martin], not [his] son.” (Id.) Grano
concluded that he and Martin were “over,” but before
Martin took D.H. anywhere, she had to inform Grano
where they were going and Grano would have to agree.
(Id. Ex. I Binder 2 at 21.) Grano stated, “And here it is all
in writing. So then the judge sees everything. | haven’t
kicked you out. And I have given you the option to agree
and pay for your trip to USA if it is your wish to leave.”
(Id. Ex. I Binder 2 at 21-22.) Martin responded, “I’m not
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staying here to live and go through everything you put me
through a year ago and even less with the baby,” to which
Grano stated, “And if your wish is to stay, I’m willing to
help with everything, what’s more, | prefer it and you
know it. So I have my son close and | can see him daily.”
(Id. Ex. | Binder 2 at 22.) Despite these messages, Grano
and Martin did not break up or get divorced in early 2018.

9 All subsequent citations to “P’s Ex. | Binder 2” refer to
Tab 4 of that Binder.

61. On April 10, 2018, Martin traveled with D.H. to New
York to visit her family. (Tr. at 38:24-39:7.) While in
New York, Martin registered D.H. as a Spanish citizen at
the Spanish Consulate. (Id. at 649:6-21; P’s Ex. G.) Grano
pressured Martin to do this, and Martin agreed because,
among other things, registering D.H. as a Spanish citizen
would grant him access to Spain’s public healthcare.
Martin also did not want D.H. to be “illegal” while in
Spain. (Tr. at 649:22-25, 652:5-14.) Just a week before
the trip, Grano asked Martin if he could go out with
friends while she was in New York or if he “should be
locked up at home,” because Grano was afraid that Martin
would suspect that he was cheating on her and then not
bring D.H. back to Spain or “blackmail” Grano. (P’s EX. |
Binder 2 at 24.) Martin said it bothered her that Grano had
to “go out to party” while she was gone, but that she
would not prohibit Grano from doing so. (1d.)

62. While Martin was in New York, she told Grano that
D.H. would have to come visit New York once or twice a
year while they were living in Spain. Martin added that
when D.H. was old enough to fly alone, he could spend
half the summer in New York. (P’s Ex. | Binder 2 at 27.)

63. A few weeks later, Martin traveled back to Spain with
D.H. On May 23, 2018, Martin went to the City Hall in
Sant Cugat and, using the Spanish citizenship she
obtained for D.H. in New York, registered D.H. as a
resident of the town. (Tr. at 41:14-20; P’s Ex. F.) Under
Spanish law, D.H. was a legal resident of Sant Cugat, and
any removal of him from there would require the consent
of Martin and Grano. (See Tr. at 586:1-4.)

64. In July 2018, the work on the house that Martin and
Grano purchased was completed, and the pair signed the
deed to the new house. (See id. at 48:24-49:1.) Because
Martin and Grano were married under a
separation-of-property regime, and because Martin did
not work or otherwise have an income, Martin was unable
to get a mortgage for the purchase of the house. (Id. at
37:24-38:12.) Thus Grano alone took out the mortgage,
but under Spanish law, Martin still had to sign the
mortgage documents. (Id. at 50:15-21.) At the signing,

Martin and Grano were present, as well as Grano’s father,
a notary public, two people from the bank, and two people
representing the seller of the house. (Id. at 50:22-51:1.)
The notary public read the entire document aloud and
explained its contents to the parties present. (Id. at 51:2-4,
647:20-24.) One of the lines in the contract stated that the
house was to be Grano and Martin’s “usual and
convivial” home. (P’s Ex. P; Tr. at 50:10-14.) The notary
explained to Martin that usual meant everyday and
convivial home meant it was a shared, family home. (Tr.
at 53:1-4.) Martin signed the document. (Id. at
646:21-23.) Martin recalled that the document was
explained to her, but she did not think that by signing it, it
meant she would stay in Spain permanently. (Id. at
647:20-648:12.) Grano asked Martin if she would sign a
document waiving all rights to the house if the couple
later separated, but Martin refused to do so. (Id. at
861:9-16.)

*13 65. After the signing, Grano received the loan and
closed on the house, and the parties started living there as
a family with D.H. (Id. at 60:4-9.) The electricity bill of
the new home was in Martin’s name. (Id. at 60:22-25; P’s

Ex.Q)

66. The new house was farther away from the downtown
area than the previous apartment in which Martin and
Grano had been living, so Grano agreed to get Martin a
car once they moved. (See Tr. at 845:8-16.) They first
went to a Peugeot dealer, and then a Nissan dealership,
but ultimately Grano bought an Audi, which Martin
preferred. (1d. at 55:2-56:11, 844:1-8.)

67. From approximately August through October 2018,
Grano provided Martin with about €40,000. (Id. at
100:9-25.) This money was used to take care of household
needs, such as buying furniture or groceries, and anything
beyond that could be used by Martin for discretionary
spending, though Martin said that Grano did not provide
enough for her to use the money on herself beyond
weekly trips to the salon. (See id. at 645:9-24,
820:15-821:19.)

68. Throughout the period when Martin returned to Spain
with D.H., she continued to have arguments with Grano
regarding her not having a job, her appearance, and her
failure to do chores up to Grano’s standards. During the
summer of 2018, Martin and Grano’s arguments
intensified and were occurring four or five times per
week. (See id. at 735:8-15.) For instance, Grano screamed
at Martin when D.H. spit up on the couch and when D.H.
was loud and fussy at a restaurant. (Id. at 655:1-21,
732:17-733:8.) Martin testified that Grano was in constant
fear that Martin was going to take D.H. back to the United
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States, a fear which he often shared with his parents. (Id.
at 552:5-16.) But despite Grano’s fear and despite Grano
and Martin’s arguments, in the summer of 2018, Martin
told Grano that she wanted to have more children, and
while Grano was at first dismissive of the idea, he
eventually became receptive. (Id. at 53:13-20, 305:8-20.)

69. At one point, Grano took D.H.’s passport because he
feared that Martin was going to take D.H. to the United
States. (Id. at 207:4-22.) But when Martin told Grano that
her grandmother was sick, Grano agreed to give her
D.H.’s passport back so that she could travel with D.H. to
see her ailing grandmother, on the assumption that Martin
and D.H. would return to Spain after the trip. (Id. at
268:7-269:4.)

70. Because the parties agreed that Martin was going to
take a multiweek trip with D.H. to New York in the fall,
and because Martin still did not have a job and could not
help pay D.H.’s tuition at Agora, the parties agreed that
they would not enroll D.H. in school in September 2018
as they initially planned, but instead would have him start
in January 2019. (Id. at 57:9-58:8, 834:22-835:13.)

71. On or around September 28, 2019, Martin and Grano
took D.H. to get his first haircut, but they were arguing
intensely. (See id. at 739:7-740:1.) Grano had tasked
Martin with getting some sort of refund from a maid
service, but Grano did not receive the reimbursement
when he expected to, so he screamed at Martin while
driving at a very high rate of speed on the way to and
from the barbershop. (Id. at 739:8-16, 740:2-11.) When
they returned home, Martin was in the kitchen holding
D.H. (Id. at 741:5-6.) Grano yelled at Martin, but Martin
was not responding. Grano then grabbed Martin by the
arm with which she was holding D.H., and Grano slapped
Martin’s arm, leaving a mark. (See id. at 740:24-741:15.)
D.H. and Martin began crying. (Id. at 741:12-15.) Grano
denied ever grabbing or slapping Martin’s arm. (Id. at
231:25-232:5.) When Grano saw Martin and D.H. crying,
he left the kitchen. (Id. at 741:23-25.) Sometime later,
Grano’s parents came over, and both Grano and Martin
told them what happened. (See id. at 742:18-743:14.)
When Grano’s parents left, Grano got angry because he
believed his parents had sided with Martin. (Id. at
745:2-6.) Grano started yelling at Martin and banging his
hand on the kitchen island, at which point Martin ran into
D.H.’s room and went into D.H.’s closet. (Id. at 745:6-9.)
While in the closet, Martin left a voice note for her friend
Baco asking what to do. (Id. at 745:12-15; R’s EX. S.)
Martin also testified that she called a domestic violence
hotline, but the hotline said she had to call back when
Grano was not present. (Tr. at 747:1-19.) At some point
later, Martin contacted the U.S. Embassy in Barcelona to

report the abuse. (See R’s Ex. Y.)

*14 72. Martin testified that after the September 28
altercation, she began sleeping in D.H.’s bedroom, and
she left a bag under his crib packed with some clothes and
travel documents. (Tr. at 749:2-24.) Martin testified that
at this time, she made up her mind that she would move
back to New York. (Id. at 751:23-752:7.) She did not,
however, share this decision with Grano.

73. Martin testified that in addition to the incident
described above, Grano slapped her across the face and
put his hand over her mouth on several occasions. (Id. at
414:15-24, 904:17-25.) Grano denied ever doing so. (ld.
at 231:24-232:8.)

74. Martin suggested that based on the way Grano
behaved toward D.H. on September 28, as well as on
many other occasions, Grano is not fit to raise D.H. She
testified that while she and D.H. lived in Spain from
October 2017 to October 2018, Martin spent nearly
twenty-four hours per day with D.H., while Grano spent
only a couple of hours each day with the Child. (Id. at
553:22-25.) Grano never changed D.H.’s diaper while in
Spain and fed and bathed D.H. only once or twice. (Id. at
553:10-15, 555:6-13, 556:3-8.) Martin said she left D.H.
alone with Grano on only one occasion, and Grano had a
difficult time taking care of the Child. (Id. at 554:13-16.)
On three occasions, Martin had to take D.H. to a hospital,
but Grano never accompanied them. (See id. at
558:10-559:15.)

75. On October 23 or 24, 2018, Martin traveled with D.H.
to New York. (Id. 871:11-13.) Martin had told Grano that
the purpose of the trip was to visit her sick grandmother
and that she would return in late November. (Id. at
58:21-59:13, 835:1-4.) Grano’s father drove Martin to the
airport. Martin’s bags were packed for a typical
three-week trip, not for a permanent move. (Id. at
284:25-285:17.)

76. For the first three weeks that Martin was in New
York, she communicated with Grano as she had on her
previous trips, but as time went on, the communication
became less frequent. Martin told Grano that she intended
to extend her stay in New York for a few days. Grano told
Martin that she could stay in New York but that she had
to allow Grano to retrieve D.H. and bring him back to
Spain. When Martin refused, Grano realized that Martin
had no intention of returning to Spain with D.H. (See id.
at 61:24-63:11.)

77. Martin testified that while D.H. lived in Spain, he was
introverted and overly attached to her. But since moving
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to New York, D.H. started speaking more and his
demeanor changed for the better. (Id. at 752:20-753:6.)

78. Around March 2019, Grano filed a petition in Spain
seeking a declaration that Martin illegally removed D.H.
from Spain. (Id. at 71:17-25.) Shortly thereafter, Grano
also commenced divorce and custody proceedings in
Spain. (Id. at 76:22-23.) On July 2, 2019, the Spanish
Court issued a decision that Martin’s retention of D.H. in
the United States violated Grano’s rights under Spanish
law, (R’s Ex. LL), and on September 5, 2019, the Spanish
court issued an order granting Grano provisional custody
of D.H., (R’s Ex. OO). Martin appeared in the Spanish
proceedings for the limited purpose of petitioning to
nullify the court’s orders because, she argued, her
signature had been forged on the “acknowledgment of
receipt of the notification of [Grano’s] claim.” (P’s Ex. JJ
at 1.) The Spanish court denied her petition. (Id. at 4.)

79. Martin believes that, because of the divorce
proceedings initiated by Grano, she no longer enjoys legal
status in Spain. (See Tr. at 760:6-9.)

*15 80. In May 2019, Martin filed a custody petition in
Westchester County family court. (See id. at 753:7-13,
793:2-16.) Shortly thereafter, Martin learned that Grano
was coming to New York to oppose Martin’s custody
petition, and she was afraid that Grano might hurt her, so
she filed and obtained an order of protection against him.
(See id. at 79:24-80:4, 753:7-16, 792:4-20.) On June 20,
2019, the Westchester family court stayed the custody
proceedings pursuant to Article 16 of the Hague
Convention.

81. The factual findings the Court has made to this point
are based in part on the credibility determinations made
during the hearing, which at times the Court has explained
explicitly and at other times are implicit in the facts
described. That said, the Court finds it necessary to
expand further on the credibility of the parties in this case.
Starting with Grano, he minimized his abuse of Martin,
either because he was lying to the Court or because he
does not understand that his behavior was abusive. As the
Court will describe in greater detail below, Grano exerted
coercive control over Martin — even during the hearing it
at times looked like he was trying to influence her while
she was on the witness stand — yet he repeatedly tried to
downplay the abusive nature of their relationship and its
impact on Martin. For instance, Grano said he did not, nor
would he ever, pressure Martin to have doctors induce the
child’s birth, but messages show that he did just that.
Additionally, Grano stated that he did not believe he was
abusive toward Martin, despite being shown numerous
messages where he viciously called her disparaging and

hurtful names and told her she was worthless. Further,
Grano stated that he had never seen Martin cry during an
argument, which the Court finds incredible considering
her credible testimony that she regularly cried when
Grano yelled at or demeaned her, the fact that she
regularly cried during the hearing, and human nature.
Martin too, however, was not always credible during the
hearing and exaggerated some of her allegations against
Grano. As explained in greater detail below, the Court
finds that, with one exception, she exaggerated or
fabricated allegations regarding physical abuse Grano
inflicted on her. Additionally, as noted above, her
testimony that she and Grano did not have an agreement
that she would move back to Spain while Grano was in
New York for the birth of D.H. is contradicted by
numerous messages she sent in July 2017 that establish
she had decided to move back to Spain no later than July
22. Both Grano and Martin have thus shown a tendency to
try to bend the truth or lie in judicial proceedings to
benefit their positions. Additionally, as noted above, the
Court found that Grano’s parents, Hernandez and Font, as
well as Martin’s aunt, Castillo, were not credible
witnesses. (See supra 1 51-52.)

82. Both parties retained experts who testified at the
hearing. Dr. Peter Favaro, Martin’s expert on intimate
partner abuse and coercive control, conducted an analysis
of Martin and Grano’s relationship. In doing so, Dr.
Favaro assumed the truth of everything Martin reported to
him and did not speak with Grano, D.H., or any other
witnesses. Dr. Favaro did not intend to conduct a
comparative analysis, and his goal was not to assess
credibility. Rather, his intent was to evaluate Martin and
Grano’s relationship assuming what Martin reported was
accurate. On this score, Dr. Favaro determined that Grano
exerted coercive control over Martin and that Martin’s
experience was consistent with battered wife syndrome,
as she exhibited the symptoms of catastrophic stress,
anxiety, depression, and low self-esteem. Dr. Favaro
testified that a victim of coercive control is incapable of
establishing an identity separate and apart from what the
abuser says the victim’s identity should be. Further, the
abuser obliterates the decision-making of the victim. Dr.
Favaro noted that a child who witnesses coercive control
or lives in a coercively controlling environment receives
the same type of emotional trauma as a child who is
directly abused. In fact, even in utero, a child’s brain may
develop differently if his mother is the victim of coercive
control.

*16 83. Based on the evidence presented in this case,
Grano did coercively control Martin. The WhatsApp
messages and voice notes show that Grano called Martin
degrading names and tried to make her feel worthless on a
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regular basis. Further, he essentially admitted that he
tasked her with completing housework and yelled at and
insulted her if it was not done to his liking. Moreover,
Martin had no family in Spain and was reliant on Grano
for financial support, tipping the scales of control even
greater in Grano’s favor. Finally, Martin credibly testified
that Grano tried to control all aspects of her life, including
her employment, her appearance, and the way she raised
D.H. Grano did not credibly refute any of these
allegations.

84. The Court also finds by a preponderance of the
evidence that on September 28, 2018, Grano grabbed and
slapped Martin’s arm while she was holding D.H. This
incident so frightened Martin that she hid in the closet
with D.H., called Baco, who is a human rights lawyer,
and called a Spanish domestic violence hotline. That said,
while any domestic violence is by its very nature a severe
and major problem, the other physical abuse alleged here
either did not happen or was exaggerated by Martin.
While Martin now alleges that Grano slapped her and
covered her mouth on several occasions, Grano denies the
allegations, and there is no corroborating evidence
supporting Martin’s account. To the contrary, Martin
repeatedly told medical personnel, including her doctor in
New York and her expert in this case, that Grano never
physically abused her. While it is not unusual for a victim
to hide the abuse that she suffers, here Martin did report
the emotional abuse to her doctors and her expert, but she
specifically “state[d] no physical abuse,” (R’s Ex. E at
83), and it is unlikely that Martin would be too
embarrassed to allege physical abuse while not feeling the
same way about reporting Grano’s degrading emotional
abuse.

85. Petitioner also retained an expert for this case:
Crestina Diaz Malnero Fernandez, an expert in Spanish
family law and ameliorative and protective measures for
victims of domestic abuse in Spain. She explained that
Spanish law requires that no more than seventy-two hours
can pass between a complaint of domestic abuse and the
parties appearing in a specialized domestic violence court.
The seventy-two-hour limit is a maximum, and often
these cases are more quickly addressed. In the domestic
violence courts, psychological abuse is considered the
same as physical abuse. Once an allegation of domestic
abuse is made, the police department will, among other
things, detain the alleged abuser for questioning. After the
police department collects its evidence, a specialized
district attorney presents the case in front of a specialized
judge in the domestic violence court. It is a civil
proceeding, and if children are involved, the standard the
judge applies when determining if an order of protection
is appropriate is the “best interests of the child” standard.

The judge has broad discretion to implement whatever
measures she believes are necessary to protect the child
and victim. For example, drug treatment programs or
mandated therapy are often ordered by domestic violence
judges.

86. Fernandez also testified that if allegations of domestic
abuse are made in family court, and the family court
believes that there is a chance that such allegations are
credible, the family court loses jurisdiction over the case
and must transfer it to the domestic violence court.
Accordingly, even if there is no mention of domestic
abuse until a hearing in a family court case, if the family
court judge finds the allegations to be credible, she must
transfer the case to the domestic violence court.

*17 87. Here, even though Grano adjudicated his custody
proceeding to the point the he obtained provisional
custody, Martin could still file a new claim at the
domestic violence court, and any order of protection or
other ruling of the domestic violence court would
supersede that of the family court.

CONCLUSIONS OF LAW

88. The Hague Convention was adopted in 1980 “to
protect children internationally from the harmful effects
of their wrongful removal or retention and to establish
procedures to ensure their prompt return to the State of
their habitual residence, as well as to secure protection for
rights of access.” Hague Convention pmbl. “The
Convention’s drafters were particularly concerned by the
practice in which a family member would remove a child
to jurisdictions more favorable to his or her custody
claims in order to obtain a right of custody from the
authorities of the country to which the child had been
taken.” Mota v. Castillo, 692 F.3d 108, 112 (2d Cir. 2012)
(internal quotation marks and alterations omitted). “The
Convention’s remedy of repatriation is designed to
preserve the status quo in the child’s country of habitual
residence and deter parents from crossing international
boundaries in search of a more sympathetic court.”
Souratgar v. Lee, 720 F.3d 96, 102 (2d Cir. 2013)
(internal quotation marks omitted). To that end, “[t]he
Convention does not establish substantive standards for
resolving the merits of any underlying custody dispute.
Rather, the Convention’s focus is simply upon whether a
child should be returned to her country of habitual
residence for custody proceedings.” Mota, 692 F.3d at
112 (citation omitted).

89. To prevail on a claim under the Hague Convention, a
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petitioner must show by a preponderance of the evidence
that (1) “the child was habitually resident in one State and
has been removed to or retained in a different State”; (2)
“the removal or retention was in breach of the petitioner’s
custody rights under the law of the State of habitual
residence”; and (3) “the petitioner was exercising those
rights at the time of the removal or retention.” Gitter v.
Gitter, 396 F.3d 124, 130-31 (2d Cir. 2005).% Here, only
the first element of Petitioner’s case — habitual residence
—is in dispute.

10 The Convention provides exceptions that apply even if

the petitioner makes out his case, (Hague Convention
art. 13), one of which will be discussed below.

Habitual Residence

90. “The Hague Convention, itself, does not provide any
definition of ‘habitually resident.” ” Id. at 131. The
Second Circuit had instructed district courts to apply the
two-part test set forth in Gitter v. Gitter:

“First, the court should inquire into the shared intent of
those entitled to fix the child’s residence (usually the
parents) at the latest time that their intent was shared.
In making this determination the court should look, as
always in determining intent, at actions as well as
declarations. Normally the shared intent of the parents
should control the habitual residence of the child.
Second, the court should inquire whether the evidence
unequivocally points to the conclusion that the child
has acclimatized to the new location and thus has
acquired a new habitual residence, notwithstanding any
conflict with the parents’ latest shared intent.”

Hofmann v. Sender, 716 F.3d 282, 291-92 (2d Cir. 2013)
(quoting Gitter, 396 F.3d at 134); see Saada v. Golan, 930
F.3d 533, 539 (2d Cir. 2019).2 But on February 25, 2020,
the Supreme Court clarified that “a child’s habitual
residence depends on the totality of the circumstances
specific to the case. An actual agreement between the
parents is not necessary to establish an infant’s habitual
residence.” Monasky v. Taglieri, — U.S. ——, 140 S.
Ct. 719, 723, — L.Ed.2d —— (2020). The Court noted
that “locating a child’s home is a fact-driven inquiry,” and
“courts must be sensitive to the unique circumstances of
the case and informed by common sense.” Id. at 727
(internal  quotation marks omitted). Accordingly,
“[blecause children, especially those too young or
otherwise unable to acclimate, depend on their parents as
caregivers, the intentions and circumstances of caregiving
parents are relevant considerations. No single fact,

however, is dispositive across all cases.” Id. In other
words, the parents’ last shared intent is a relevant
consideration, but it is by no means dispositive of the
habitual residence inquiry. “[A] wide range of facts other
than an actual agreement, including facts indicating that
the parents have made their home in a particular place,
can enable a trier to determine whether an infant’s
residence in that place has the quality of being ‘habitual.’
7 1d. at 729. “The bottom line: There are no categorical
requirements for establishing a child’s habitual residence
— least of all an actual-agreement requirement for
infants.” Id. The Petitioner “bears the burden of
establishing by a preponderance of the evidence a child’s
habitual residence at the time of the contested removal.”
Guzzo v. Cristofano, 719 F.3d 100, 107 (2d Cir. 2013).

1 An analysis of acclimatization — the second prong of
the Gitter test — is not necessarily appropriate where the
child is very young. Pignoloni v. Gallagher, No.
12-CV-3305, 2012 WL 5904440, at *48 n.49 (E.D.N.Y.
Nov. 25, 2012), aff’d, 555 F. App’x 112 (2d Cir. 2014)
(summary order); see Guzzo v. Cristofano, 719 F.3d
100, 108 n.7 (2d Cir. 2013) (“When a child is younger,
with less sense of the surrounding environment, courts
place more emphasis on the intentions of the parents.”);
Nissim v. Kirsh, 394 F. Supp. 3d 386, 393 (S.D.N.Y.
2019) (“[A]lthough the test is two-pronged, analyzing
the intention of the persons entitled to fix a child’s
place of residence is the most important aspect of the
analysis, particularly when a child is young.”). Because
D.H. was an infant and toddler throughout the relevant
period, and because neither party is making an
acclimatization argument here, the Court finds
questions of acclimatization irrelevant.

*18 91. A child may be found to have no habitual
residence, in which case the Hague Convention does not
apply, and the petition must be dismissed. See, e.g.,
Carlwig v. Carlwig (In re A.L.C.), 607 F. App’x 658,
662-63 (9th Cir. 2015) (child “born under a cloud of
disagreement between parents over the child’s habitual
residence ... had no habitual residence, [so] no further
analysis of this matter under the Convention and its
implementing legislation is possible, as the Convention
does not apply to a child who was never wrongfully
removed or retained.”); Delvoye v. Lee, 329 F.3d 330, 333
(3d Cir. 2003) (where parents’ *“conflict is
contemporaneous with the birth of the child, no habitual
residence may ever come into existence”). But the
Supreme Court’s recent decision in Monasky has mostly
undone the no-habitual-residence line of cases stemming
from a lack of parental shared intent, at least for infants.
The Court explained that the imposition of a “categorical
actual-agreement requirement” is inappropriate because it
“would leave many infants without a habitual residence,
and therefore outside the Convention’s domain,” thus
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“creat[ing] a presumption of no habitual residence for
infants, leaving the population most vulnerable to
abduction the least protected,” which is not what the
Convention’s signatories intended. See Monasky, 140 S.
Ct. at 728.

92. Where both parents intend that a child’s relocation is
conditional, it will not be deemed the parents’ last shared
intent if the condition precedent is not met. Mota, 692
F.3d at 115, see Hofmann, 716 F.3d at 293 (no habitual
residence in United States where intent to move to United
States “was limited by [petitioner’s] conditional
agreement that the relocation was to be accomplished as a
family,” but respondent later unilaterally decided to move
to United States without petitioner); Gitter, 396 F.3d at
135 (finding no clear error in district court’s ruling that
Israel was not child’s habitual residence where respondent
moved there “on a conditional basis — namely, that
[respondent] would be satisfied with the new
arrangements”) (internal quotation marks omitted); Ruiz
v. Tenorio, 392 F.3d 1247, 1257 (11th Cir. 2004) (per
curiam)(mother did not abandon United States as habitual
residence where, among other things, her “intention with
respect to the move to Mexico was clearly conditional
upon improvements in their marriage, was expressed and
in the open, and was well-known to [father]”); see also
Calixto v. Lesmes, 909 F.3d 1079, 1089-90 (11th Cir.
2018) (collecting cases where “a parent’s relocation with
a child from one country to another was conditioned upon
the occurrence of certain events, [such that] the first
country would remain the child’s habitual residence if
those events did not come to pass”); Guzzo, 719 F.3d at
111 (finding habitual residence did not change from
United States to Italy where, among other things, the
mother’s “willingness to attempt a reconciliation in Italy
was clearly premised on the understanding that, should
the reconciliation prove unsuccessful,” the child would
continue to reside in the United States); Maxwell v.
Maxwell, 588 F.3d 245, 252 (4th Cir. 2009) (collecting
cases where “courts have refused to find a change in
habitual residence because one parent intended to move to
the new country of residence on a trial or conditional
basis™). Additionally, if only one party has a conditional
intent to relocate, and the other party does not, “it cannot
be said the parents ‘shared an intent.” ” Mota, 692 F.3d at
115. Following Monasky, the parties’ last shared intent is
still a relevant consideration, although it is not dispositive.

93. Starting from the present and moving backward,
neither party argues that the United States is D.H.’s
habitual residence.®2 It is also undisputed that some point
prior to October 2017, the parties shared an intent to live
with D.H. in Spain. What is disputed, however, is when
the parties entered into that agreement, whether that

agreement was conditional, and what those conditions
were.

12 Even if Martin did so argue, the Court would not find
that the United States is D.H.’s habitual residence.
Martin and Grano never agreed that D.H. would
relocate to the United States, and while shared intent is
not dispositive, it is still a relevant consideration. Also,
D.H. had spent the majority of his life in Spain when
Grano removed him to the United States. While it took
Grano seven months to bring the petition, most of the
delay is attributable to the fact that Martin had planned
to be in New York for a month to visit her
grandmother, and after that month passed, Martin
strung Grano along regarding her return to Spain. (See
Tr. at 68:17-24 (Martin told Grano that she would be in
Spain for only a few days more in November 2018); id.
at 69:18-70:23 (Grano testified that as late as February
or March 2019, Martin told him that she would return
to Spain with D.H.).) After that, legal proceedings in
Spain and the United States had to be undertaken.
D.H.’s presence in the United States since October
2018 is the result of Martin’s unilateral decision to
bring him here, which is what the Convention aims to
prevent, not endorse. Accordingly, the United States is
not D.H.’s habitual residence.

*19 94. Respondent argues that the parties did not share
any intent prior to September 2017, and thus D.H. has no
habitual residence and the Hague Convention does not
apply. But as noted, the Supreme Court has cautioned
lower courts against adopting this argument. See
Monasky, 140 S. Ct. at 728. Additionally, Martin’s
argument fails because the Court finds that the parties did
share an intent to move to Spain as a family in July 2017.
At that time, when Grano was in New York for D.H.’s
birth, the parties were staying together and living as a
couple, and they agreed that they would live as a family
with D.H. in Spain. Despite Martin’s argument that she
did not start considering moving back to Spain until
September 2017, Grano’s testimony, as well as numerous
messages, establish that the couple had agreed to Martin’s
relocation with D.H. in July 2017. Further, because the
parties were reconciled at that time — the one-week span
while Grano was in New York for D.H.’s birth — the
Court finds that the parties’ agreement was not
conditional on any further or future reconciliation. Indeed,
there is no evidence to suggest as much. Accordingly, the
Court finds that the parties’ shared an intent in July 2017
to live together with D.H. in Spain.

95. The parties’ shared intent is further supported by the
objective facts surrounding Martin and D.H.’s move to
Spain that suggest that the move was indefinite in nature.
Martin testified that she sent nearly all of her and D.H.’s
belongings to Spain prior to the move. She bought
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one-way plane tickets. She had no bank accounts or other
financial ties to the United States. She had no property
interests in the United States, and she signed documents
to ensure that Grano could get a mortgage on a home that
they intended to and did in fact share in Spain. Martin had
an active role in renovating and decorating that home. The
electricity bill for that home was in Martin’s name. Grano
purchased a car for Martin’s use in Spain. Martin and
Grano made plans to enroll D.H. in school in Spain, with
an eye toward his education in future years. Martin had
legal status in Spain that essentially equated to that of a
Spanish citizen, and D.H. was a Spanish citizen. In fact,
Martin registered D.H. as a Spanish citizen on a trip she
took to New York in April 2018, after which she returned
to Spain and lived with Grano. While Martin testified that
she was ambivalent about registering D.H. as a Spanish
citizen, and did it only because Grano pressured her to,
Martin later testified that she registered D.H. because she
did not want him to be “illegal” in Spain and she wanted
him to have access to public benefits there. Martin further
registered D.H. as a citizen of the town in which they
lived after she returned to Spain. These factors
overwhelmingly suggest that Martin intended her and
D.H.’s stay in Spain to be indefinite. See Feder v.
Evans-Feder, 63 F.3d 217, 219, 224-25 (3d Cir. 1995)
(Australia was child’s habitual residence where, among
other things, parents put their house in United States on
the market and sold various personal items in preparation
for moving to Australia, purchased home in Australia,
pursued employment in Australia, and arranged for
child’s schooling in Australia); see also Maxwell, 588
F.3d at 252 (factors to considering when determining
habitual residence include, but are not limited to, where
the parent’s or child’s belongings remain; what was said
to family members and friends prior to travel; whether
one-way or round-trip tickets were purchased; the
location of financial accounts, property interests, or
insurance; and the type of travel documents, such as
temporary or long-term visas, the parent and child
obtained); Mozes v. Mozes, 239 F.3d 1067, 1078 (9th Cir.
2001) (where parties take “steps to set up a regular
household together,” the country of that household is
likely the child’s habitual residence after an “appreciable”
period) (internal quotation marks omitted), abrogated by
Monasky, 140 S. Ct. 719.

96. As noted, the Court finds by a preponderance of the
evidence that the parties did not have a conditional
agreement in September 2017 — as Grano believed that
Martin’s relocation was indefinite — nor did Martin have a
unilateral intent to move back to the United States if her
marriage with Grano was not rehabilitated. Accordingly,
the parties’ shared intent established in July 2017
remained unchanged through September 2017. But even if

the parties did share an intent in September 2017 to live in
Spain conditioned on the rehabilitation of their marriage,
that agreement does represent the parties’ last shared
intent for purposes of habitual residence, because that
condition was never satisfied — i.e., Martin and Grano’s
marriage was not rehabilitated. Hofmann, 716 F.3d at
293; Mota, 692 F.3d at 115. And even if Martin
developed such a unilateral conditional intent, because
Grano “did not share his wife’s understanding, ... it
cannot be said the parents ‘shared an intent” ” for Spain to
be D.H.’s habitual residence in September 2017. Mota,
692 F.3d at 115. Accordingly, even if the parties had a
conditional agreement or Martin had a unilateral
conditional intention in September 2017, it would have no
bearing on the parties’ last shared intent from July 2017.

*20 97. In any event, the parties’ last shared intent can no
longer be dispositive under Monasky. Thus, even if
Martin had or the parties shared a conditional intent to
live in Spain as a family, the evidence set forth in § 95
above - i.e., the objective facts suggesting D.H. would
remain indefinitely in Spain — is relevant to the habitual
residence inquiry. Even in the pre-Monasky landscape,
nearly all of the conditional intent cases that Respondent
cites also undertake an analysis of the parties’ actions in
determining whether the relocation was intended to be
temporary or indefinite. See Guzzo, 719 F.3d at 111 (ho
clear error where district court found relocation to Italy
temporary in nature where mother and child entered on
temporary visas and registered for health care in New
York); Gitter, 396 F.3d at 135 (no clear error in district
court finding relocation to Israel temporary where only
father cut ties with New York and no evidence that
mother cut any of her ties); Ruiz, 392 F.3d at 1257-58 (no
clear error where district court found Mexico was not
habitual residence where mother “seems to have done
nothing in Mexico, beyond taking care of the children,
that would indicate that she intended to stay. To the
contrary, she retained bank accounts and credit cards in
the United States, and had her nursing license transferred
and mail sent to Florida where her sister lived.”); see also
Maxwell, 588 F.3d at 253 (“[T]he district court
appropriately determined that the following facts support
the conclusion that [mother] intended that the move to
Australia would be conditional. [Mother] left many
possessions behind in North Carolina; [mother] reserved
round trip tickets for herself and the children; [mother]
and the children traveled with Australian tourist visas that
limited their stay in Australia to three months; and
[mother] maintained her local financial accounts, North
Carolina Medicare insurance, and the lease and insurance
on her vehicle.”); Nissim, 394 F. Supp. 3d at 396 (“The
family made the decision to temporarily relocate to
California, as a family, to pursue the lucrative economic
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opportunity presented to Petitioner.”); Prinz v. Faso, No.
03-cv-6653, 2004 WL 1071761, at *5 (W.D.N.Y. May
12, 2004) (finding relocation to Germany was temporary
because “[t]he parties maintained their home in New
York, maintained their New York bank and investment
accounts, and maintained their automobiles in the United
States. Many of the family’s belongings remained in the
United States. While the petitioner provided plausible
explanations as to why the home was not sold, why large
items were not shipped, why certain accounts were kept
open, and why the couple maintained their vehicles in the
United States, the fact that the parties maintained such
substantial holdings in the United States indicates that
there was an intent, at least on behalf of [mother], that the
family could return to life in the United States
immediately if any family member became disenchanted
with life in Germany.”). Here, unlike the cases on which
Respondent relies, almost all of the factors to be
considered in determining whether a move a was
temporary or indefinite support a finding that Martin and
D.H.’s move was indefinite.:s

13 The other cases on which Respondent relies are also
distinguishable. In Hofmann, the Second Circuit did not
disturb a district court’s findings that parents had
agreed only to a conditional relocation (that they would
move to the United States as a family) where the
mother developed a unilateral intention to divorce and
relocate to the United States without the father “before
the family relocation was complete” (before the father,
who had been commuting, permanently came to the
United States). Hofmann, 716 F.3d at 293. Here, the
family relocation was not only complete at the time that
Martin made the unilateral decision to move to New
York with D.H., but Martin took a number of steps to
establish her and D.H.’s permanent residence in Spain.
Again, the facts of the instant case suggest that Martin
viewed the relocation as indefinite, not temporary, as
opposed to the father in Hofmann who never actually
relocated. In Sanguineti v. Boqvist, No. 15-CV-3159,
2015 WL 4560787, at *14 (S.D.N.Y. July 24, 2015),
the court found that a parent who had conditionally
agreed to a relocation “sought the return of [the child]
to Quebec as soon as she began to feel that the
condition precedent to her consent to [the child’s]
relocation to New York would not be met.” (emphasis
added). That case is also distinguishable from the
instant case, as Martin stated that her rehabilitation
attempt was unsuccessful after two weeks, yet she
remained in Spain for nearly another year, during
which time she (among other things) established a
home in Spain, arranged for D.H.’s Spanish education,
and traveled to the United States with him and returned
to Spain.

98. As the Second Circuit instructs (and as seemingly
adopted by the Supreme Court in Monasky), “at bottom,

[the habitual residence] inquiry is designed simply to
ascertain where a child usually or customarily lives.”
Saada, 930 F.3d at 539 (internal quotation marks
omitted); see also Monasky, 140 S. Ct. at 726 (“The place
where a child is at home, at the time of removal or
retention, ranks as the child’s habitual residence.”). While
intent is helpful to that determination, so too are the
objective facts regarding where the child actually lives.
Not only do Martin’s actions while in Spain suggest that
her intent was to indefinitely live there, but those facts
also suggest that D.H. “usually or customarily” lived in
Spain. D.H. spent less than three months of his life in
New York before moving to Spain for nearly a year.
While in Spain, his family built a home, discussed
long-term education for him, took him to see doctors, and
more generally went about living a life there that was
settled, not transient. These facts all weigh in favor of
finding that Spain is D.H.’s habitual residence. See id.
(“Italy, where [child] spent almost the entirety of the first
two years of his life, is the country where he ‘usually or
customarily lives.” ) (quoting Guzzo, 719 F.3d at 109).

*21 99. Martin argues that the Court should not consider
the evidence of Martin’s actions while in Spain, because a
court’s determination regarding whether a move was
conditional should primarily focus on the credibility of
the parent’s testimony, and only secondarily consider
whether the actions the parties took suggested that the
move was temporary or indefinite. (Doc. 35 (“R’s Reply”)
at 9-10 (citing Grau v. Grau, 780 F. App’x 787, 795 (11th
Cir. 2019)) (per curiam) and Shah v. Federbush, No.
19-CV-4485, 2019 WL 5060496, at *9 (S.D.N.Y. Oct. 9,
2019), appeal filed, No. 19-3713 (2d Cir. Nov. 6, 2019).)
That is plainly no longer the law under Monasky, but even
if it were, Martin’s testimony was not as credible as she
suggests, and thus it does not help her here. She testified
(and argued in her post-hearing briefing) that she did not
consider moving back to Spain until August or September
2017, despite the presence of numerous messages that
clearly establish she had agreed to return to Spain in July
2017. Her testimony is largely corroborated only by her
interested witnesses, who are either incredible or not
supported by documentary evidence despite the
voluminous record of messages sent by Martin available
in this case. Moreover, Grano’s testimony on the issue of
Martin’s agreement to return to Spain is credible in that it
is largely corroborated by the messages in the record.
Accordingly, Martin cannot succeed here through
conclusory statements that she was more credible than
Grano.

100. Martin next argues that, as a victim of coercive
control, she could not have a shared intent to relocate to
Spain, because coerced residence is not habitual residence
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within the meaning of the Hague Convention. (R’s Mem.
111 122-127.) Petitioner — shockingly — does not address
this argument in his reply brief.

101. Some courts find that habitual residence may not be
established if the removing spouse is coerced
involuntarily to move to another country. See
Tsarbopoulos v. Tsarbopoulos, 176 F. Supp. 2d 1045,
1055 (E.D. Wash. 2001) (if one parent “so dominated
decisions and controlled information in the marriage that
[the other parent] lacked information regarding” the
purpose of the move to a new country, any intention to
move to a new habitual residence could not be considered
“shared”); In re Ponath, 829 F. Supp. 363, 368 (D. Utah
1993) (“[Cloerced residence is not habitual residence
within the meaning of the Hague Convention.”). While
these holdings are not binding, the Court finds their
reasoning persuasive, although only on the issue of shared
intent, which is no longer dispositive.

102. Despite Martin’s argument, however, Grano has
established by a preponderance of the evidence that
Martin’s agreement to return to Spain with D.H. was
voluntary. While Martin was the victim of coercive
control, Martin’s decision making was not “obliterate[d]”
at the time she agreed to move back to Spain, as Martin
suggests. At that time, in July through September 2017,
Martin had been living in New York without Grano for
several months. While they regularly communicated,
there is no indication that at that time Grano was
coercively controlling Martin to the extent that her
decisions were not acts of her own agency. In fact, during
that span, Grano was suggesting that the parties get
divorced, (see Tr. at 162:19-21), giving Martin an
opportunity to get out of the relationship while being
thousands of miles away and surrounded by her family in
New York.

103. The situations that Dr. Favaro described in which a
victim goes back to his or her abuser are not present here.
He testified that a victim is likely to go back when it is the
only life the victim knows or when the victim does not
have an ability to go elsewhere. But Martin was living at
home with her family, thousands of miles away from
Grano, and had been living that way for months. She thus
not only had the ability to get away but did in fact get
away from her abuser and into a situation in which she
was financially and emotionally supported without the
need to rely on Grano. A finding here that Martin was
unable to make any voluntary decisions would essentially
mean that any time any person was the victim of coercive
control, they are never again capable of making a
voluntary decision relating to that relationship, which at
the very least is not supported by the record here.

*22 104. The cases on which Respondent relies for this
argument are also inapposite. In Tsarbopoulos, the court
found that the mother could not have shared an intent to
relocate because the father controlled the information in
their marriage and concealed certain information that
would have directly impacted her decision regarding
relocation. See 176 F. Supp. 2d at 1055. And in In re
Ponath, the father took the mother and child on a vacation
to Germany, but when the mother tried to return to the
United States, the father “refused to permit her and the
minor child to return.” 829 F. Supp. at 366. The type of
trickery and concealment present in Tsarbopoulos and In
re Ponath are simply not present here. And while Grano’s
treatment of Martin is reprehensible, | do not find that it
obliterated her decision-making power — at least not in
July through October 3, 2017.

105. In sum, the parties’ last shared intent was when they
agreed in July 2017 for D.H. to live in Spain and that their
life in Spain was to be indefinite, not temporary.
Additionally, D.H. had numerous ties to Spain, including
the fact that he spent the majority of his life there before
he was unlawfully taken to the United States, he had a
home and went to doctors there, and his parents made
plans for his future there. Accordingly, Spain is D.H.’s
habitual residence.

Grave Risk Exception

106. “While the Convention is designed, in part, to ensure
the prompt return of children wrongfully removed or
retained from their country of habitual residence by one
parent, it also protects children who, though so removed
or retained, face a real and grave risk of harm upon
return.” Ermini v. Vittori, 758 F.3d 153, 156 (2d Cir.
2014). Accordingly, even where a petitioner establishes
the three elements required to prevail on a claim under the
Hague Convention, the Convention provides for a “grave
risk exception.”

107. The Convention’s grave-risk exception is an
affirmative defense that the respondent must prove “by
clear and convincing evidence,” although “subsidiary
facts need only be proven by a preponderance of the
evidence.” Elyashiv v. Elyashiv, 353 F. Supp. 2d 394, 404
& n.10 (E.D.N.Y. 2005); see 22 U.S.C. § 9003(e)(2)(A).

108. Article 13 of the Hague Convention states that,
notwithstanding the other provisions of the Hague
Convention,
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the judicial ... authority of the
requested State is not bound to
order the return of the child if the
person ... which opposes its return
establishes that ... there is a grave
risk that his or her return would
expose the child to physical or
psychological harm or otherwise
place the child in an intolerable
situation.

Hague Convention, art. 13. Under Article 13(b), as
relevant here:

[A] grave risk of harm from
repatriation arises ... in cases of
serious abuse or neglect, or
extraordinary emotional
dependence, when the court in the
country of habitual residence, for
whatever reason, may be incapable
or unwilling to give the child
adequate protection. The potential
harm to the child must be severe,
and the ... level of risk and danger
required to trigger this exception
has consistently been held to be
very high. The grave risk involves
not only the magnitude of the
potential harm but also the
probability that the harm will
materialize.

Souratgar, 720 F.3d at 103 (internal quotation marks,
emphasis, citations, and alterations omitted). This
exception is to be interpreted narrowly, “lest it swallow
the rule.” Id. (internal quotation marks omitted); see
Norden-Powers v. Beveridge, 125 F. Supp. 2d 634, 640
(E.D.N.Y. 2000) (“The level of risk and danger required
to trigger this exception has consistently been held to be
very high.”) (collecting cases).

109. “The Article 13(b) inquiry is not whether repatriation
would place the respondent parent’s safety at grave risk,
but whether so doing would subject the child to a grave
risk of physical or psychological harm.” Souratgar, 720
F.3d at 104. But “[e]vidence of prior spousal abuse,
though not directed at the child, can support the grave risk
of harm defense, as could a showing of the child’s
exposure to such abuse,” though “[e]vidence of this kind

. is not dispositive in these fact-intensive cases.” Id.
(internal quotation marks, alteration, and citation
omitted).

*23 110. For the exception to apply, the child need not
have “previously been physically or psychologically
harmed,” but the court must determine that repatriation
will “expose him to a present grave risk of physical or
psychological harm, or otherwise place him in an
intolerable situation.” Baran v. Beaty, 526 F.3d 1340,
1346 (11th Cir. 2008). “Sporadic or isolated incidents of
physical discipline directed at the child, or some limited
incidents aimed at persons other than the child, even if
witnessed by the child, have not been found to constitute
a grave risk.” Souratgar, 720 F.3d at 104 (collecting
cases); see Ermini, 758 F.3d at 165. Under certain
circumstances, however, “witnessing the abuse of [one’s]
mother is enough to establish the applicability of the
defense.” Mohacsi v. Rippa, 346 F. Supp. 3d 295, 320,
322 (E.D.N.Y. 2018), appeal filed, No. 18-3627 (2d Cir.
Dec. 6, 2018); see Davies v. Davies, 717 F. App’x 43, 49
(2d Cir. 2017) (summary order) (finding no error in
district court’s grave risk finding “premised on
overwhelming evidence of Mr. Davies’s extreme violence
and uncontrollable anger, as well as his psychological
abuse of Ms. Davies over many years, much of which was
witnessed by K.D.”) (internal quotation marks and
emphasis omitted).

111. “[T]he exercise of comity that is at the heart of the
Hague Convention requires us to place our trust in [other
signatories’] courts to issue whatever orders may be
necessary to safeguard children who come before them.”
Saada, 930 F.3d at 539-40 (internal quotation marks and
alterations omitted). Thus, even where a child is at grave
risk if repatriated, the principles of comity require the
Court to “determine whether there exist alternative
ameliorative measures that are either enforceable by the
District Court or, if not directly enforceable, are supported
by other sufficient guarantees of performance.” Id. at 541.
The Court may consider, among other things, “whether
[the other country’s] courts will enforce key conditions”
to protect the child. Id.

112. “At the same time, the jurisdiction of our district
courts is not limitless,” and while U.S. district courts “are
free to enter conditional return orders,” they “retain no
power to enforce those orders across national borders.” Id.
at 540 (internal quotation marks omitted). Thus, “in cases
in which a district court has determined that repatriating a
child will expose him or her to a grave risk of harm,
unenforceable undertakings are generally disfavored,
particularly where there is reason to question whether the
petitioning parent will comply with the undertakings and
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there are no other ‘sufficient guarantees of performance.’
” 1d. (footnote omitted)

113. Most of Respondent’s grave risk argument centers
on her allegation that she was the victim of coercive
control. As noted, the Court finds that Martin was in fact
the victim of Grano’s coercive control. The Court does
not, however, find that Martin has carried her burden to
establish by clear and convincing evidence that Grano
poses a grave risk to D.H. by virtue of his coercive
control over Martin. Martin argues that Grano’s abuse
directed toward her, some of which D.H. observed,
establishes that Grano poses a grave risk to D.H. But that
is not supported by the evidence, nor is it supported by
any case law holding that the type of abuse D.H. observed
can establish that D.H. himself faces a grave risk if
repatriated.

114. As a threshold matter, apart from Grano grabbing
Martin by the arm on one occasion, Martin’s allegations
of physical abuse are either exaggerated or fabricated.
Accordingly, the abuse alleged here is largely
psychological in nature. The Court recognizes the
seriousness and harm from psychological abuse, but the
issue here is how a small child would perceive and be
affected by such abuse and whether it would harm him.
While D.H. was exposed to some of Grano’s
psychological abuse of Martin, and while there is a
chance that he will be exposed to it in the future (though
likely on a much lesser scale now that Grano and Martin
are not together), D.H. is not at a grave risk of being the
victim of abuse himself. First, there is simply no evidence
that Grano abused D.H. While Respondent testified that
Grano yelled at her while she held D.H. and that Grano
even screamed at the baby “a couple of times,” (Tr. at
653:6-24, 654:10-15, 731:13-732:6), these allegations do
not establish “a sustained pattern of physical abuse” or “a
propensity for violent abuse.” Porretti v. Baez, No.
19-CV-1955, 2019 WL 5587151, at *9 (E.D.N.Y. Oct. 30,
2019) (“Evidence of sporadic or isolated incidents of
abuse ... have not been found sufficient to support
application of the grave risk exception.”). Indeed, as
noted, courts have “been careful to note that” even
“sporadic or isolated incidents of physical discipline
directed at the child ... have not been found to constitute a
grave risk,” Ermini, 758 F.3d at 165 (alteration omitted),
so here, where the conduct directed against D.H. was
sporadic and only verbal, it does not establish that D.H.
faces a threat of severe harm if repatriated. Additionally,
while Martin argues that “the scientific evidence
establishes that Mr. Grano may have caused physical and
psychological harm to D.H. by abusing Ms. Martin
verbally, psychologically, and via coercive control while
she was pregnant,” (R’s Mem. { 139), she does not

provide facts to suggest that D.H. did in fact suffer such
harm.

*24 115. Instead of providing a factual basis that D.H. has
been or will be physically or psychologically harmed,
Martin instead cites to a number of cases in which courts
have found that a child’s observation of abuse may be
enough to establish grave risk. But none of those cases are
analogous. Martin cites only one case in which the court
held that “ “[p]sychological abuse of the respondent alone,
in the form of shouting or other displays of uncontrolled
anger in the presence of the child, can support an Article
13(b) defense if it is substantial and pervasive.” ” Valles
Rubio v. Veintimilla Castro, No. 19-CV-2524, 2019 WL
5189011, at *22 (E.D.N.Y. Oct. 15, 2019), appeal filed,
No. 19-3740 (2d Cir. Nov. 12, 2019); see R’s Reply 1 24.
But this statement is dictum, as the Valles Rubio Court
ultimately found that the petitioner’s abuse was not
sufficiently severe to trigger the grave risk defense.x
Respondent has failed to identify a single case in which a
petitioner’s psychological abuse of a respondent was, on
its own, enough to establish that their child was at grave
risk of future physical or psychological harm. Instead,
nearly every case Martin cites that found that the child
faced a grave risk included evidence that the respondent —
or even the child — was physically abused, and usually
severely so. See Ermini, 758 F.3d at 157 (petitioner had
“a history of physical violence” and “was in the habit of
striking the children”) (internal quotation marks omitted);
Baran, 526 F.3d at 1346 (“[Petitioner] was physically and
verbally abusive toward Beaty in Sam’s presence, [and
petitioner] physically endangered Sam (both intentionally
and unintentionally) when Sam lived under his roof....”);
Simcox v. Simcox, 511 F.3d 594, 608 (6th Cir. 2007)
(“The nature of abuse here was both physical (repeated
beatings, hair pulling, ear pulling, and belt-whipping) and
psychological....”); Van De Sande v. Van De Sande, 431
F.3d 567, 569 (7th Cir. 2005) (“Physical abuse of the
daughter by her father began when she started wetting her
bed.”); Walsh v. Walsh, 221 F.3d 204, 220 (1st Cir. 2000)
(“[Petitioner] has demonstrated an uncontrollably violent
temper, and his assaults have been bloody and severe.”);
Mohacsi, 346 F. Supp. 3d at 321 (“Petitioner admitted to
physically assaulting Respondent on more than one
occasion, and his physical abuse includes one incident in
which he nearly choked her to death.”); Ischiu v. Garcia,
274 F. Supp. 3d 339, 353 (D. Md. 2017) (“[Respondent]
also suffered physical abuse at the hands of her husband,”
including “smashing her in the face and knocking her to
the ground”); Miltiadous v. Tetervak, 686 F. Supp. 2d
544, 554 (E.D. Pa. 2010) (“Respondent testified credibly
about extensive physical and emotional abuse she
suffered throughout her marriage. She testified that the
Petitioner beat her repeatedly and, at one point, broke her
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nose.”) (footnote omitted); Elyashiv, 353 F. Supp. 2d at
409 (while one of petitioner’s children was not physically
abused, petitioner abused his other children);
Tsarbopoulos, 176 F. Supp. 2d at 1060 (numerous
allegations of physical abuse); Krishna v. Krishna, No.
97-CV-0021, 1997 WL 195439, at *1 (N.D. Cal. Apr. 11,
1997) (“Ms. Krishna alleges that Mr. Krishna has
regularly beat her since her son’s first birthday and that
Mr. Krishna beat her seriously on five separate
occasions,” and on at least one occasion Ms. Krishna’s
allegations were corroborated).

14 The Valles Rubio court supported this dictum with a
citation to Davies, 717 F. App’x 43, but, as discussed in
1 117 below, Davies was not a case in which
psychological abuse of the other parent was sufficient
to establish grave risk to the child, as it involved
physical violence as well.

116. The remaining case on which Martin relies, Davies v.
Davies, No. 16-CV-6542, 2017 WL 361556 (S.D.N.Y.
Jan. 25, 2017), aff’d, 717 F. App’x 43, is also inapposite.
In her reply brief, Martin argues that Grano’s conduct
closely mirrors the father’s conduct in Davies, in which
the court found that the father posed a grave risk to his
child. But Martin cherry-picks analogous facts from that
case while ignoring crucial ones that show why the
father’s conduct there is different from Grano’s here.
There was credible evidence in that case that the
petitioner “frequently” pushed the respondent; “frequently
grabbed” the child and screamed at him and called him
names; aggressively overreacted to the child’s
misbehavior by, among other things, slamming on the car
brakes if the child did not put his seatbelt on; broke the
family puppy’s leg, which the child witnessed; threw
things at the respondent while she held the child; “acted
violently towards [respondent] in front of [the child]”;
keyed a stranger’s car; threatened to beat and kill people
who he did not like or believed crossed him; violently
kicked a dog that was not his; hurled a glass at his wife;
and kicked and shattered a glass door while acting
“violently angry.” Davies, 2017 WL 361556, at *3-8. Put
simply, the petitioner in Davies exhibited far more

violent, erratic, and threatening behavior than Grano did
here. In sum, none of the cases that Martin cites support
her argument that there is precedent to establish that
Grano’s behavior poses a grave risk to D.H.

117. While it is conceivable that Grano’s temper, insults,
and propensity for abusive behavior could be visited on
D.H., the high legal bar for a grave risk defense requires
significantly more. Martin has not shown that the way
Grano treated her poses a grave risk that Grano will abuse
D.H. under the prevailing case law. Accordingly, the
Court finds that Martin has failed to establish the grave
risk exception by clear and convincing evidence.

118. Because Martin has not proven that Grano poses a
grave risk to D.H., there is no need to discuss Spain’s
ability to protect D.H. or potential undertakings and
ameliorative measures. That said, the Court notes again,
for the record and for the use of any court that takes up
custody or divorce proceedings in the future, that it has
found that Grano exerted coercive control over Martin,
which is undoubtedly a serious form of domestic abuse.
The Court likewise observes that Grano has almost no
experience caring for D.H. without Martin or Grano’s
parents being present. The Court is confident that the
courts of Spain will appreciate the implications of those
facts.

*25 119. Based on the foregoing, Grano’s petition for the
return of D.H. to Spain is GRANTED. Because the Hague
Convention requires the “prompt” return of the child to
the country of habitual residence, this Court will grant a
stay of return until March 25, 2020, at 5 p.m. to permit a
stay application to be made to the United States Court of
Appeals for the Second Circuit, and otherwise denies a
stay pending appeal.

SO ORDERED.
All Citations

--- F.Supp.3d ----, 2020 WL 1164800

End of Document
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Opinion
RICHARD A. DOLLINGER, J.

*1 Confronting a request for exclusive use and possession
of a marital residence, during the pendency of an action,
is a trial for any judge. The balancing of parental
interests—property rights of a titled spouse, financial
costs of dislocation and the strain of two households on a
family budget, uprooting a parent without a full hearing
on the merits of who is responsible for the hostile
environment in the home—is an Augean challenge.

But, in a state which reveres the best interest of children
as the touchstone for judicial determinations in family
matters, those interests must trump any other parental
interests if a hostile and abusive environment persists in
the home during the pendency of a divorce action and the
only available remedy to quiet the turmoil is removal of a
parent.

In this matter, a wife asks this court for “exclusive use
and possession” of the marital residence. The residence is
owned jointly by the husband and wife as tenants by the
entirety. The couple have two sons, ages 12 and nine. The
husband and wife, in affidavits before this court, present

contrasting visions of what occurs in the home. The wife
contends that she is the primary caretaker and supports
the home life. The wife contends that the husband’s
actions “make it unsafe and inappropriate for the couple
to reside together.” She characterizes her husband as
having a violent temper and claims he starts fights, at one
point threatening her with a knife. She states her children
have begun sleeping in her bedroom to protect her from
the husband. She states that she “is afraid for [her]
safety.” In her application, the wife attaches to her
affidavit a police report from more than two years ago,
which details an incident at that occurred at the home.
This court declines to credit any of the facts contained in
it in this proceeding, as it is hearsay. Wynn v. Motor Veh.
Acc. Indem. Corp ., 137 AD3d 779 (2nd Dept.2016)
(information in a police accident report is inadmissible
where the information came from witnesses not engaged
in the police business in the course of which the
memorandum was made, and the information does not
qualify under some other hearsay exception). But, the
court does give credit to the fact that it was filed as
evidence that law enforcement has responded to this home
in the past and that marital strife has existed in this
household for some time prior to the initiation of the
divorce and the two sons have been exposed to it.

The husband contests nearly every allegation made by his
wife. He states that he is the primary caretaker of the sons
since birth. He states that he takes the children to
appointments, swim lessons, stay with them when they
are sick and spends time with them on summer vacations.
He alleges that his wife is an alcoholic. He admits that he
has participated in verbal arguments with his wife, but he
states—uncontradicted—that he never was physically
violent towards her.t The husband recounts that his wife
threatened to kill him and adds another incident in which
a man took a picture of him from a drone and threatened
to post the picture on Facebook. He said he was afraid
that this man was following up on the wife’s threat to
have him Killed. As if the facts were not controverted
enough, the wife submitted a reply affidavit, which she
denies the substantive allegations and uses the word
“false” 22 times when responding to the husband’s
allegations.

1 The husband does recount a bizarre incident involving
sexual relations with his wife and a timer and alleges
that at some point—unspecified—she kicked him.

*2 The attorney for the sons filed an affidavit in support
of the wife’s application, noting that his clients described
their mother as their primary caretaker. The children have
told their counsel that the home is a “very stressful
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environment” and the situation is “unhealthy.” The
attorney adds that the children told him that they have
seen and heard angry confrontations between their parents
and at night they sometimes lock their bedroom doors due
to safety concerns. The attorney comments that the sons
are “very anxious about the current living conditions”
and, he concludes, “a continuation of the status quo is not
in their best interests.” Importantly, the sons want to share
time with both parents: they just oppose both parents
living under the same roof while the divorce progresses.
Although the attorney for the child’s affidavit contains
hearsay, it does corroborate the husband and wife’s
accounts of verbal fights and arguments in this home.
Matter of Christine TT. v. Dino UU., 143 AD3d 1065 (3rd
Dept.2016) (noting that a child’s testimony, conveyed
through a Lincoln hearing can be utilized to corroborate a
parent’s version of facts); accord Matter of Rush v.
Roscoe, 99 AD3d 1053 (3rd Dept.2012) (12-year—old
child); see Matter of Lincoln v. Lincoln, 24 N.Y.2d 270,
273 (1969). In short, while there are sharply contrasting
views on who is responsible for what happens in this
household, one undisputed fact emerges: the house is rife
with arguments, verbal fights, flared tempers, threats,
claims of alienation, “sexual manipulation” (according to
the husband) and allegations of damage to personal

property.

In considering the facts in this application, two other
factors need to be considered by the court. The hushand
claims he wants to purchase the house and it would
uneconomical for him to move from the house and then
move back in when he later purchases the house. The wife
makes the same argument and she also seeks to purchase
the house and, because she has a higher salary than the
husband, claims she can afford to do so. In a pre-mation
argument over the need to separate this disputatious
couple, the court suggested that one of the parents secure
a significant sum, advance it to the other to allow a
relocation and take that payment as a credit or partial
credit against eventual equitable distribution. The wife’s
attorney suggested she could raise $10,000 to finance the
husband’s relocation and, when this motion was heard by
the court, the wife’s attorney confirmed that she had made
these funds available to be paid over to the husband if he
promptly vacated the marital residence. The second factor
was that the husband, until recently and even at the time
of the motion return date, worked nights. After oral
argument, the husband presented the court with a
statement from his employer indicating that he had been
assigned to the day shift. In the court’s view, this change
eliminates one hurdle to resolving the pending issue, but
the availability of the husband at the home, is not decisive
in the court’s final determination.

*3 The resolution of the wife’s application requires a
detailed analysis of the standards for granting exclusive
use and occupancy pendente lite in New York and, in this
court’s view, a refined re-examination of those precedents
in view of the compounding evidence that existence of a
hostile home environment, during a divorce, runs contrary
to the best interests of children. New York’s Domestic
Relations Law permits a court to make “such direction
between the parties, concerning the possession of
property, as in the court’s discretion justice requires
having regard to the circumstances of the case and of the
respective parties.” DRL § 234. The statute, in the second
sentence of Section 234, expressly permits a court to
make these “directions ... from time to time before or
subsequent to final judgment.” Leibowits v. Leibowits, 93
A.D.2d 535, 550 (2nd Dept.1983) (discussing the
legislative intent in Section 234). Section 234 was derived
from Section 1164-a of the now-defunct Civil Practice
Act, which was designed to “prevent any injustice which
might arise as a result of a spouse’s continued rights as a
tenant by the entirety notwithstanding a judicial decree of
separation.” Kahn v. Kahn, 43 N.Y.2d 203, 208 (1977)
(explaining the history of the statute).z In 1960, a trial
court judge who later ascended to the Court of Appeals,
Bernard S. Meyer, analyzed Section 1164-a of the then
Civil Practice Act, seeking guidance on whether to
exclude a husband from a home he owned with his wife
because he threw his glasses at his wife, chased her down
their street in the middle of the night and later assaulted
her: Borrowing from an American Law Reports
annotation, Justice Meyer concluded that a party could be
excluded from the marital domicile if there was “an
immediate necessity to protect the safety of persons or
property.” Mayeri v. Mayeri, 26 Misc.2d 6, 8 (Sup.Ct.
Nassau Cty.1960).4

2 In Kahn v. Kahn, the Court of Appeals held that a trial
court could not order the sale of a residence, in which
the divorcing couple were tenants by the entirety, until
a judgment of divorce was issued. The theory of the
court was the tenancy could not be dissolved, as a
matter of Legislative command, until a party had
proven grounds under the then current version of
Section 170 of the DRL. Now, the DRL permits
dissolution of a marriage upon the sworn statement of
irreconcilable differences for a period of six months
prior to the action’s commencement. DRL § 170(7). If
dissolution is inevitable as a result of a sworn
declaration of irreconcilable differences, then it is also
inevitable that the tenancy by the entirety will be
dissolved and the property equitably distributed. While
no court has considered the impact of Section 170(7) on
the rule in Kahn regarding the sale of a residence
pendente lite, this Couyrt has previously suggested that
the rule in Kahn v. Kahn might be worthy of a
re-examination. Harlan v. Harlan, 46 Misc.3d 1003,
1007-1009 n. 3 (Sup.Ct. Monroe Cty.2014).
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3 Section 1164-a was seldom cited in pendente lite
matters. See e.g., Rowley v. Rowley, 6 A.D.2d 1049 (2d
Dept.1958)(declining to award exclusive possession
without a hearing). However, one court later held that
“proper care of the children” and the “interests of the
children” were factors in granting exclusive use while
the parties awaited the sale of a home. Carloni v.
Carloni, 38 Misc.2d 296 (sup. Ct. New York Cty.1963)

4 He fortified that conclusion by citing a California case
which, under a temporary injunction statute, held that a
spouse could be excluded from a marital residence for
discharging a weapon. See Smith v. Smith, 122 P.2d 346
(Ct.App. 1st Dist.Cal.1942). Justice Meyer suggested
that New York’s temporary injunction statute gave trial
judges the same power to exclude a belligerent spouse
during the pendency of a divorce action. Civil Practice
Act § 848 (1960).

Two vyears later, the Legislature, perhaps reading of
Justice Meyer’s frustration with a lack of legislative
guidance, enacted DRL Section 234. The new statute gave
courts the discretion to “direct” a spouse’s possession of
their residence, during a divorce, but no “direction” on
how to do it or what factors to consider. After Section 234
was enacted, there was a conflict about judicial authority
to exclude any tenant by the entirety from property during
a matrimonial matter. The Second Department adopted
Justice Meyer’s formulation from Meyeri v. Meyeri,
holding that any party seeking such “direction” from a
court needed to prove such possession was necessary “to
protect the safety of persons and property.” Scampoli v.
Scampoli, 37 A.D.2d 614 (2nd Dept.1971). By 1978, the
Second Department held that sworn factual allegations of
prior incidents of violence and abuse, combined with a
protective order from the Family Court, justified an
exclusive use order. Minnus v. Minnus, 63 A.D.2d 966
(2nd Dept.1978). Subsequent cases described the
precondition for “exclusive use” as “domestic strife.” JL
v. AL, 28 Misc.3d 1239(A) (Sup.Ct. Nassau Cty.2010).
The Second Department later added a judicial gloss on
Section 234, holding that if one spouse had an alternative
residence, then the standard was somewhat less onerous
to a litigant and only required proof of the “existence of
an acrimonious relationship between the parties, and the
potential turmoil which might result from the husband’s
return to the marital home.” Kristiansen v. Kristiansen,
144 A.D.2d 441 (2nd Dept.1988). See e.g., Amato v.
Amato, 133 AD3d 695 (2nd Dept.2015). The First
Department in Delli Venneri v. Delli Venneri, 120 A.D.2d

238 (1st Dept.1986), said domestic “strife” was a
recognized standard for an award of temporary exclusive
possession. But, the case involved unique facts: the
litigant refused to leave the residence, attested that if
permitted to re-enter, he intended to occupy the marital
bedroom, a circumstance which, the court acknowledged,
“all other considerations aside, is rife with the potential
for strife and turmoil.” Id. at 241. The decision in that
case hinged, in part, on proof that the excluded party has
access to an “alternative residence.” The court added that
it “rejected any rule which would ignore other salient
facts and limit the award of temporary exclusive
possession to only those instances where, based on past
experience, there is a verifiable danger to the safety of
one of the spouses.” The First Department later accepted
the two-prong test—available alternative residence and
avoiding domestic strife—in Fleming v. Fleming, 154
A.D.2d 250 (1st Dept.1989) (declining to grant exclusive
possession because the offending parties actions were no
more than “petty harassments”); Kenner v. Kenner, 13
AD3d 52 (1st Dept.2004). The Third Department
expanded the notion, concluding that “marital strife”—as
exemplified by a litigant breaking into the house to
recover personal items—and allegations of “serious
marital discord” were sufficient to justify exclusive
possession pendente lite. Grogg v. Grogg, 152 A.D.2d
802 (3rd Dept.1989) (presence of marital strife can be a
recognized standard for an award of exclusive
possession).

*4 The lower courts have generally required more
evidence of “strife” than the “petty harassments such as
the hostility and contempt admittedly demonstrated herein
that are routinely part and parcel of an action for divorce.”
Dachille v. Dachille, 43 Misc.3d 241, 249 (Sup.Ct.
Monroe Cty.2014). In a 2002 case, a wife and husband
obtained mutual orders of protection, but still endured
police visits and the children’s treating therapist
concluded the shared living arrangement was harmful to
the children. Yet, orders of protection had never been
enforced and the husband argued there was no evidence
of any verbal attacks upon the spouse. The court noted:

The statute does not delineate any
factors that the court must assess,
analyze and weigh. The invocation
of words such as “domestic strife”
and an amorphous often times
subjective standard such as “the
best interest of child” as a predicate
for such applications is a concept
that may ultimately lead a court
into awarding exclusive occupancy
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in every litigated matter and will
provide little guidance to counsel in
advising clients. It could also be
said that the parties are adversarial,
uncivil and less than cordial to to
each other in many cases that reach
the point  requiring court
intervention, regretfully often in the
presence of their children.

Estes v. Estes, 228 NYLJ 66, p. 6 (Sup.Ct. Nassau
Cty.2002). The court then ventured outside the record into
a discussion of how divorce impacts children.

It has been postulated that the
whole trajectory of a child’s life is
altered by the divorce experience.
(Wallerstein, Judith, The
Unexpected Legacy of Divorce.
Hyperion, 2000). The same author
states that children who grow up in
wretched families with parents that
[avoid] divorce, who stay together
“because of the children”, grow to
be the most unhappy adults of all.
Other studies and our courts have
found that a child who loses contact
with a parent due to divorce is
much more at risk than a child
whose both parents remain actively
involved as a resource to the child,
even throughout the divorce
process, and that they fare as well
as a child in an intact family.

Id. at p. 6-7. The court provided no source for the “other
studies” and citations to “our courts” and their
conclusions regarding the impact of divorce and
accompanying domestic violence on children. The Estes
court, in denying exclusive use, held that the allegations
did not exceed “petty harassments such as the hostility
and contempt admittedly demonstrated herein that are
routinely part and parcel of an action for divorce.” Id. at
p. 8. One court recently further underscored that only
“sever family strife” would justify removal of a parent
from the residence:

The courts are generally reluctant

to deprive one spouse of equal
access to a marital residence prior
to trial and recognize the unfairness
that could result from forcibly
evicting a spouse from his or her
home on the basis of untested
allegations in conflicting affidavits.
The party seeking exclusive
occupancy must present specific,
detailed factual allegations as to
incidents of violence or abuse, of
police intervention or severe family
strife (McKinneys DRL § 234,
Practice Commentaries, Alan D.
Sheinkman, p. 464 f.). The fact that
violence or abusive conduct
occurred does not, standing alone,
mandate that the court grant a
motion for temporary exclusive
occupancy. The court must
consider, among other things, the
financial circumstances of the
parties, whether one spouse or the
other has available alternate
residences, whether one spouse or
the other has a particular need to
reside in the marital residence for
employment, business, geographic
or other reasons, and whether there
are children and, if so, what
custody or visitation arrangements
are required.

*5 T.D.F. v. T.F., 32 Misc.3d 1205(A) (Sup.Ct. Nassau
Cty.2011). In that case, the court noted there was a
confrontation between the wife and her daughter
(“reactive striking” as described by the court), a
no-violence order of protection, and there was a
“disruptive and tense environment” that was “detrimental
to the children,” one child was suffering from “extreme
depression” and was forced to live with her grandparents
and yet the court did not grant exclusive use and
possession.s Some recent cases reflect a further judicial
reluctance to grant exclusive use and possession pendente
lite. Gutherz v. Gutherz, 43 Misc.3d 1225(A) (Sup.Ct.
Kingsd Cty.2014) (although some discord, absence of
children militated against granting it).

5 To the extent that court in T.D.F. v. T.F., in its ordering
of considerations, was de facto “ranking,” the factors
for a court to consider, it is illustrative that the court
placed the consequences to the children after the
financial circumstances of the parents, the availability
of an alternative residence and the employment
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considerations of the parents. These rankings, even if
unintended, reflect a posture that the impact of the strife
on the parents is more important than the impact of a
tense and disruptive environment on a depressed and
displaced child.

In this court’s view, the opinion in Estes v. Estes and
other cases cited above reflect an outdated notion that
continual verbal abuse and sharply-worded verbal fights
are simply “petty harassments” that are “part and parcel
of actions for divorce” and ignore persuasive social
science evidence that domestic turmoil can severely
damage the lives of children. In that regard, more recent
judicial pronouncements have recognized the dangers
posed to children by unrestrained verbal assaults in the
home. These recent cases also highlight the continuing
debate over the quantum of proof to justify “exclusive
use” during pendency. In Skitzki v. Neal, 149 AD3d 1604
(4th Dept.2017), the court upheld an award of temporary
exclusive use because the excluded party was the “source
of the domestic strife, which included one police
intervention.” In addition, the wife had purchased a
nearby home, another factor favoring the court order.
Finally, the court repeated the cure for any perceived
inequities: an early trial on the issue of a final order of
possession. Id. In another context, a court recently ordered
exclusive use, in part, because of the strife and turmoil
that would accompany a parent’s return to the home. Taj
v. Bashir, 2017 N.Y. Misc. LEXIS 3668 (Dist.Ct. Nassau
Cty.2017). In Barlik v. Barlik, 2017 MNY Misc. LEXIS
(Sup.Ct. Queens Cty.2017), the court granted exclusive
use finding evidence of domestic abuse, an existing order
of protection and determined that the parent with whom
the child resides should have possession. In these more
recent cases, the cited opinions do not mention physical
violence against a spouse, a factor that more-dated court
opinions frequently cited as the primary justification for a
grant of “exclusive use.” In this court’s view, the lack of
references to physical violence in these recent decisions
strongly suggests that physical violence—evidence of
bruises, black eyes, scraps, cuts or broken limbs—no
longer defines the quantum of “marital strife” sufficient to
justify an award of exclusive use.

In this court’s view, these recent decisions are also
consistent with contemporary legislative initiatives in
New York and social science research that document how
even minimal levels of domestic discord impact children
living in a besieged household. Recent research indicates
that even “petty harassments”—name-calling and verbal
“put downs,” isolating a partner from family and friends,
withholding money and preventing a partner from being
alone with their children—when aggregated during the

time a divorcing couple share a residence can easily
compound into what experts would clearly characterize as
a form of violence. For example, the New York Office for
Prevention of Domestic Violence describes “coercive
control” as including restricting daily activities,
manipulating or destroying family relationships, stifling a
parties’ independence, controlling access to information
and services, extreme jealousy, excessive punishments for
violations of rules, and other inter-personal conduct. See
New York State Office for Prevention of Domestic
Violence website, h
ttp://www.opdv.ny.gov/whatisdv/about_dv/index.html
(Last visited on 2/1/16); United State Department of
Justice, Office on Violence Against Women,
http://www.justice.gov/ovw/domestic-violence (Last
visited on 2/1/16); see Wheel of Power & Control,
Domestic Abuse Intervention Project, Duluth, Minn,
http://www.ncdsv.org/images/powercontrolwheelnoshadi
ng.pdf (Last Visited 2/1/16).c These forms of abuse can
also include the monitoring and/or regulation of
commonplace activities of daily living, particularly those
associated with women’s default roles as mothers,
homemakers and sexual partners and run the gamut from
their access to money, food and transport to how they
dress, clean, cook or perform sexually.”

6 The Center for Disease Control describes a child’s
exposure to intra-family violent and abusive behavior
as a life-threatening crisis of nearly historic
proportions:

Recent research by Kaiser Permanente and the Centers
for Disease Control and Prevention (CDC) strongly
implicates childhood traumas, or “adverse childhood
experiences” (ACEs), in the ten leading causes of death
in the United States. ACEs include physical violence
and neglect, sexual abuse, and emotional and
psychological trauma. ACEs are associated with a
staggering number of adult health risk behaviors,
psychosocial and substance abuse problems, and
diseases. History may well show that the discovery of
the impact of ACEs on noninfectious causes of death
was as powerful and revolutionary an insight as Louis
Pasteur’s once controversial theory that germs cause
infectious disease.

Larkin & Records, Adverse Childhood Experiences:
Overview, Response Strategies and Integral Theory,
Journal of Integral Theory and Practice, Fall 2007, Vol.
2,No. 3,p. 1.

7 Stark, Re-presenting Battered Women: Coercive
Control and the Defense of Liberty, Violence Against
Women: Complex Realities and New Issues in a
Changing World, Les Presses de I’Université du
Québec, p. 4 (2012)
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*6 The New York Legislature embraced this expansive
notion of domestic violence as it impacts children in
Section 252 of the Domestic Relations Law. The
legislature noted there are:

. few more prevalent or more serious problems
confronting the families and households of New York
than domestic violence. It is a crime which destroys the
household as a place of safety, sanctuary, freedom and
nurturing for all household members. We also know
that this violence results in tremendous costs to our
social services, legal, medical and criminal justice
systems, as they are all confronted with its tragic
aftermath.

Domestic violence affects people from every race,
religion, ethnic, educational and socio-economic group.
It is the single major cause of injury to women. More
women are hurt from being beaten than are injured in
auto accidents, muggings and rapes combined.

The corrosive effect of domestic violence is far
reaching. The batterer’s violence injures children both
directly and indirectly. Abuse of a parent is detrimental
to children whether or not they are physically abused
themselves. Children who witness domestic violence
are more likely to experience delayed development,
feelings of fear, depression and helplessness and are
more likely to become batterers themselves.

Legislative History, Laws 1994, ch 222, 8§ 1, 2, eff Jan 1,
1995. Section 240(1)(a) of the law requires a court to
consider domestic violence in all matters related to the
best interests of the children. DRL § 240(1)(a).t The
recent amendments to the temporary and permanent
maintenance guidelines both suggest domestic violence
should be a factor in evaluating support awards. DRL §

236(5) a(e)(1)(h); DRL & 236(6)(e)(1)(9).

8 Domestic Relations Law § 240(1)(a) requires that for
domestic violence to be considered by the court as a
mandatory factor in its determination of custody, two
elements must be met (1) the allegation must be
contained in a sworn pleading; and (2) the allegations
must be proven by a preponderance of the evidence.
Joanne M. v. Carlos M., 2006 N.Y. Misc. LEXIS 4048,
p. 35 (Sup.Ct. Suffolk Cty.2006); Matter of Aleksander
K. v. Elena K., 2 Misc.3d 1005(A) (Fam. Ct. Richmond
Cty.2004).

The New York courts have long been on the forefront of
detecting domestic violence and enforcing the strong
public policy to protect children from exposure to
domestic abuse. The Second Department, more than a
decade ago, recognized:

The devastating consequences of domestic violence
have been recognized by our courts, by law
enforcement, and by society as a whole. The effect of
such violence on children exposed to it has also been
established. There is overwhelming authority that a
child living in a home where there has been abuse
between the adults becomes a secondary victim and is
likely to suffer psychological injury.

Moreover, that child learns a dangerous and morally
depraved lesson that abusive behavior is not only
acceptable, but may even be rewarded.

Wissink v. Wissink, 301 A.D.2d 36, 40 (2nd Dept.2002);
see also Matter of Jacobson v. Wilkinson, 128 AD3d 1335
(2nd Dept.2015). Other courts have found that emotional
or verbal abuse can constitute domestic violence. Matter
of Adam E. v. Heather F., 151 AD3d 1212 (3rd
Dept.2017); Matter of Robert K.S. (John S .), 121 AD3d
908 (2nd Dept.2014) (engaged in a pattern of verbal abuse
and intimidation of the mother in the children’s presence
as a factor in neglect); D.D. v. A.D., 56 Misc.3d 1201(A)
(Sup.Ct.I Richmond Cty.2017) (husband asserted power
and control over the wife, frequently yelled at his wife,
degraded the wife in front of the children and wife feared
for her safety as aspects of domestic violence, even
though no evidence of a physical altercation).e But, in
almost all of these cases, the adjudication of domestic
violence occurs after a trial or hearing and perhaps well
after the commencement of the action and years after
abuse begins, when a trial has produced substantial
evidence of the conduct and its harm and a final
custody/residence determination is made. In this case,
these children, trapped in a hostile environment during
their parents’s divorce apparently for several years, may
not be able to—and should not have to—wait that long for
relief.

9 The conduct by the husband, as alleged by the wife in
this instance, can be easily construed to create alarm or
seriously annoy her and served no legitimate purpose.
Penal Law § 240.26[3] ). A constant badgering by a
party which causes such annoyance and the object to
fear for her safety can constitute harassment in the
second degree. Matter of Lynn TT. v. Joseph O., 129
AD3d 1129 (3rd Dept.2015)

*7 This court cannot ignore the expert language of
professionals on domestic violence and its broad
articulation in the Domestic Relations Law in considering
the application for exclusive use and possession in this
matter. The affidavits submitted by both parents reveal
substantial friction in the household: wverbal abuse,
name-calling, threats, fights, doors locked to insure
safety, damage to property and other conduct. The
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situation, according to the attorney for the children, has
reached a boiling point. Verbal abuse, put downs, name
calling, anxiety-producing turmoil and humiliation
between the spouses in this case is well-established and
although this court cannot, at this stage, pinpoint the
perpetrator, this court must focus on the potential
consequences to the children, as emotional
damage—documented in countless studies—is likely to
have already taken firm root on these two boys.

In this court’s view, the “strife/available relocation” test,
previously used by New York’s courts, is based on an
analysis of the conflict between the parents as it impacts
the parents. The courts applying the “strife” test focus on
whether the parents should be able to cope with the strife
and, if parents can (or should be able to), then exclusive
use and possession is not required. Merely invoking the
word “strife” to describe an admitted level of domestic
abuse and inappropriate behavior—and not excluding
either party from the residence—may allow the “strife” to
simmer into a higher level of disruptive behavior if the
couple continue to be in close proximity while sharing the
residence. Whether the parents can tolerate the strife or
“petty harassments” ignores the more significant factor:
whether  the  children, often  without  mature
understandings of adult interactions and looking to their
parents for examples of mature behavior, can tolerate the
same level of “strife.” What some characterize as “petty
harassments”—caustic verbal exchanges, vulgarity, put
downsmay be tolerable between two unhappy and
divorce-seeking adults, but it is corrosive when overheard
by children and directed against a parent they love. The
deleterious impact of easily perceived intra-family verbal
assaults, foul language and other demeaning behavior on
children requires more discerning criteria as the standard
for granting exclusive use and possession. In this case, it
is undisputed that the children have already endured—and
may have learned—he demeaning and destructive conduct
of their parents.® Regardless of the party at fault, the
consequence—verbal violence directed against a parent
and observed by the child—erodes the child’s sense of
home life. By denying this application and doing
nothing—sending the parties back to the neutral corner so
to speak in the home—sends the wrong message to the
parents and the children and, in this court’s view, sends
message contrary to the direction of the state Legislature.
Without court intervention, the parents may assume that
their behavior is permissible to the court: the children
may assume that such behavior is acceptable within a
family. Neither conclusion is in the best interests of the
family unit.

10 New York courts have concluded that expert testimony

is not required to establish the harmful emotional
impact on children who witness such abuse. In Matter

of Shanayane C., 2 Misc.3d 887 (Fam. Ct. Kings
Cty.2003)(reasonable inferences and common sense
dictate that all three children are at risk for protracted
impairment of emotional health, by virtue of witnessing
the domestic violence); see also Justin R. v. Niang,
2010 U.S. Dist LEXIS 143991 (S.D.NY 2010)(expert
testimony is not necessary to establish emotional harm
to children as a result of domestic violence).

*8 In considering the application for exclusive use in this
instance and in an attempt to avoid displacing either
parent during the pendency of this matter, this court
considered the concept of “nesting,” in which the children
would remain in the residence and the parents would
rotate time as the “parent-in-residence.” There is no
statutory authority for this concept in New York and
while discussed in other states, judicial comment seems
divided.r Carmen v. Carmen, 2014 Pa.Super. Unpub.
LEXIS 2716 (Sup.Ct. Pa 2014) (court cited with approval
a two-year post-separation nesting arrangement); Grass v.
Grass, 2014 Ohio Misc. LEXIS 3154 (Ct. Com. Pleas
Union Cty.2014) (court rejecting a plan for nesting mas
unsupported by proof in the record); Key v. Key, 2012
Conn.Super. LEXIS 2347 (Sup.Ct. New London
Conn.2012)(court, after a hearing, rejected plan for
continued “nesting arrangement” in favor of permanent
parenting plan, holding the the nesting plan was “not
working well”); In re Marriage of Levinson, 975 N.E.2d
270 (App.Ct.111.2012) (appeals court upholds denial of
exclusive use and possession under Illinois statute and
approves interim “bird-nesting arrangement” in the
absence of jeopardy to physical or mental well-being of
parent or child as required by statute):2; Wilson v. Wilson,
2011 Mich.App. LEXIS 1118 (Ct.App. Mich.2011) (Until
the marital home was sold, the court concluded that the
children should remain in the home during that rotating
schedule, with each parent moving in and out as
scheduled); Londergan v. Carrillo, 2009 Mass.App.
Unpub. LEXIS 662 (Ct.App. Mass 2009)(finding the
bird-nesting schedule was in the best interests of the
children); In re Graham, 2007 Cal.App. Unpub. LEXIS
3242 (Ct.App.Cal.2007) (citing with apparent approval a
nesting arrangement based on a week-in, week-out plan);
Fiddelman v. Redmon, 656 A.2d 234 (App.Ct. Conn
1994) (affirming decision that trial court, in essence,
awarded possession of the marital home to the children,
giving each parent during his and her time of legal
custody the right to occupy the house with the children
exclusive of the other parent until the house is sold). The
only New York mention of this approach, pendente lite or
otherwise, is found in A.L. v. R.D., 46 Misc.3d 1221(A)
(Sup.Ct. New York Cty.2015) (noting that prior court
order required each of the parties spend alternating weeks
with in a continued nesting arrangement in the marital
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apartment). In this instance, the court declines to consider
any “nesting” arrangement as a solution to the current
level of abuse. The parties need a separation to quell the
tensions in the home and nesting will not solve this
problem. Several other factors complicate the court’s
choice. First, this court acknowledges that there is no
evidence of recent physical violence perpetrated by either
parent against the other. If we consider domestic violence
to only include physical abuse or harm, then there is
insufficient evidence in this case to order any exclusive
use. But, if this court reached that conclusion, it would
have to ignore the reams of legislative comment and
social science research that domestic violence is more
than just physical harm. The harm of a hostile home
environment—populated with foul words, disparaging
comments, loud demeaning voices, frequent arguments
and verbal fights—and the fear for safety of the mother
and the children rise, in this court’s view, to the level of
domestic violence that mandates court
intervention.Second, this court concedes that simply
separating the parents may not end the torrent of verbal
abuse directed at the other parent: even in new separate
residences, a parent can unleashed verbal abuse and make
demeaning comments about the other parent. The children
will be exposed to that language, perhaps even harsher
than what would be uttered in the company of both
parents. But, the children will be spared the retort, the
rising voices, the angry face-to-face confrontations that
ensue when a parent begins a verbal argument. This
difference—between the comments of separated parents
living in separate residences and confrontations of parents
living in the same residence—may be seem of minor
importance to the judiciary, but it would seem to be easily
classified as in the “better interests” of the children.

1 See also Flannery, Is “Bird Nesting” in the Best
Interest of Children? 57 SMU L. REV. 295
(2004)(claims bird nesting is inappropriate, ineffective
and unnecessary because joint custody is “sufficient to
promote positive developmental adjustment” and
explains residential insecurity is only one factor
affecting children and bird nesting is appropriate only
when parents are not remarried, have no previous or
subsequent children, can communicate about child’s
needs and where it is economically feasible and
concludes that such situations rare and “bird nesting
only tends to magnify the pre-separation conflict
between parents.”)

12 The father in Levinson articulated the rationale for the
bird-nesting arrangement:
Well, the children have the continuity of their home,
what’s clearly their home. And it’s a very comfortable
home for them. And it’s the only home they’ve ever
known. They were brought from the hospital, each of

them, to this home. And they each have their own
bedrooms, their playroom, their kitchen. And the
nesting arrangement allows for the children to have that
stability of the home. And the only difference is, which
they understand, is that mommy and daddy take turns in
being with them when in the home. So they’re not
subjected at this point to the disruption of having to
pack up and move out for periods of time and to go to
an inferior environment, by every measure, size,
quality, just in every way. It’s a small apartment
compared to a large, luxurious home. So my belief is
that it is best for the children to have the stability and
this continuity and to minimize the disruption and the
impact of our divorce. And | believe that the nesting
arrangement allows for that. It also allows for the
stability of the children to have substantial amounts of
time with each parent and to enjoy the bond and the
love that they receive from each parent. So it’s my
belief that it is the best—excuse me, that it is the best of
the alternatives that we have available.

In re Marriage of Levinson, 975 N.E.2d at 280. The
court appointed evaluator in that instance also testified
to benefits of the nesting arrangement—*“they’re in one
location, not packing a little bag, going back and forth.
From their perspective life is consistent,” but concluded
that the separate residences, ultimately, were in the
children’s best interests. Id. at 277-78.

*9 Third, this court is not unmindful of the judicial gloss,
adopted by several Appellate Division, that exclusive use
should only be granted if there is another residence,
readily available to the displaced spouse. This court
acknowledges neither parent can immediately leave this
residence. The displaced parent may be challenged to find
close-by accommodations, to facilitate any visitation.
Suitable accommodations of sufficient size to
accommodate overnight visitation with children, can be
tough to attain in short order. This couple’s ability to
finance two households—the marital residence and the
new off-site lodging for the departed spouse—makes this
transition difficult. But, this couple have resources, as the
marital residence has no mortgage and the wife has access
to financial resources both inside and outside the
marriage. In an earlier discussion over the need to
separate this disputatious couple, the wife’s attorney
suggested she could raise $10,000 to finance the
husband’s relocation and, when this motion was heard by
the court, the wife’s attorney confirmed that she had made
these funds available. In this court’s view, the available
funds to relocate in the short term is an acceptable
substitute for the “available residence” requirement that
other appellate decisions have suggested must be present
before granting exclusive use. Finally, this court notes
that the grant of exclusive use in this instance forshadows
the eventual resolution of this matter: when the divorce is
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over, the households will be divided and the husband and
wife separated. While accelerating that division through
the grant of exclusive use is difficult, nonetheless the
separation of parents involved in all forms of domestic
abuse as soon as practically possible must be considered
beneficial to the children in this instance.

In calculating the consequences of granting exclusive use,
this court acknowledges that the temporary
decision—resulting the eviction of one parent from the
family home—might make matters worse. Siding with
one party based on less than a full airing of proof seems
contrary to any norms of due process and heightens the
possibility of judicial error. If a full hearing occurred,
then the court would have a firm factual basis to consdier
this application and apply, without reservation, the
standards articulated in this opinion and compansion case
law.:2 But, in considering that possibility, this court
determines to err on the side of reducing the children’s
exposure to abuse, regardless of whether it can properly
and justifiably pinpoint the perpetrator at this early stage
of the proceeding. If the abuse subsides, even for the few
months that the divorce progresses, the litigants and the
children will have a sense that a lack of abuse should be
norm in their lives, regardless of whether they ultimately
live with their mother or father. While awarding
temporary exclusive use, the court also will not prejudice
either parent in the final determination of their primary
residential status. If the husband finds suitable
accommodations within the same school district as the
children currently attend, this court will order him to have
a shared residency with his sons and equal time in his new
temporary residence. In addition, the court has offered the
parties to have a private auction on the house, in which
they could each bid on the property. While they have not
elected that approach, this court will either auction the
property between the two parents or have it offered for
sale and either parent can then make an offer on the
property.

13 See Wissink v. Wissink, 301 A.D.2d at 40 (discussing
that other states have a rebuttable presumption that an
abuser cannot be eligible for custody). Many states hold
that if there is evidence of domestic violence—of any
variety—in a home with children, there should be a
presumption that a non-offending parent should be
granted exclusive use and possession pendente lite.
Terry v. Terry, 154 So0.3d 1002 (Ala.2013)(rebuttable
presumption against perpetrator); Caroline J. V.
Theodore J., 354 P.3d 1085(Alaska 2015, citing AS
25.24.150(g)); Cardoso v. Soldo, 277 P.3d 811
(Ct.App.Ariz.2012)(statute  imposes a rebuttable
presumption that it is not in a child’s best interests to
award custody to a parent who has committed an act of
domestic  violence against the other parent.
Ariz.Rev.Stat. § 25-403.03(D)); Cunningham v.

Cunningham, 2006  Ark.App. LEXIS 683
(Ct.App.Ark.2006)(a  rebuttable  presumption  of
unfitness is created where there is a finding by the
preponderance of the evidence that a party engaged in a
“pattern of domestic abuse.” Ark.Code Ann. §
9-13-101(c) (Supp.2005)); Noergaard v. Noergaard,
2015 Cal.App. LEXIS 1191 (Ct.App.2015)(Family
Code section 3044 establishes “a rebuttable
presumption that an award of sole or joint physical or
legal custody of a child to a person who has perpetrated
domestic violence is detrimental to the best interest of
the child); January v. Div. of Family Servs., 91 A.3d
561 (Del.2014)(13 Del. C. § 705A(a) (establishing “a
rebuttable presumption that no perpetrator of domestic
violence shall be awarded sole or joint custody of any
child” and 13 Del. C. § 705A(b) establishing “a
rebuttable presumption that no child shall primarily
reside with a perpetrator of domestic violence”);
Appolon v. Faught, 796 N.E.2d 297 (Ct.App. 5th
Dist.Ind.2003)(Ind.Code § 31-17-2-8.3 creates a
rebuttable presumption of supervised visitation for a
non-custodial parent who has been convicted of a crime
involving domestic violence that was witnessed or
heard by the child); In re Duenas, 2006 lowa App.
LEXIS 1286 (Ct.App.lowa 2006)(lowa Code section
598.41(1)(b) (2003) establishes a rebuttable
presumption against joint custody if a history of
domestic abuse exists, and section 598 .41(2)(c) states
if a history of domestic abuse exists and is not rebutted,
that outweighs any other factor considered); OPINION
OF THE JUSTICES, 427 Mass. 1201, 691 N.E.2d
911(Mass.1998)(upholding constitutionality of
presumption that a party who engages in domestic
violence is denied custody); Yang v. Yang, 2003
Minn.App. LEXIS 642 (ct.App.Minn.2003)(the court
shall use a rebuttable presumption that joint legal or
physical custody is not in the best interests of the child
if domestic abuse); Brumfield v. Brumfield, 49 So.3d
138 (Ct.App.Miss.2010)(Miss.Code Ann. § 93-5-24(9)
created a rebuttable presumption against an award of
custody to a parent with a history of domestic
violence); Amezcua v. Eighth Judicial Dist. Court of
Nev., 319 P.3d 602 (Nev.2014)(rebuttable presumption
that a perpetrator of domestic violence is unfit for sole
or joint custody of his or children under Nev.Rev.Stat.
88§ 432B.157 and 125C.230); Mowan v. Berg, 2015 ND
95 (N.D.2015)(N.D.C.C. § 14-09-06.2(1)(j) creates
creates a rebuttable presumption that a parent who has
perpetrated domestic violence may not be awarded
residential responsibility for the child); In re J.C., 346
S.W.3d 189 (Ct.App. 14th Dist.Tex.2011)(the Family
Code establishes a “rebuttable presumption that the
appointment of a parent as the sole managing
conservator ... is not in the best interest of the child if
credible evidence is presented of a history or pattern of
past or present child neglect, or physical or sexual
abuse by [a] parent directed against the other parent, a
spouse, or a child.” Tex. Fam.Code Ann. § 153.004(b));
Jeffrey S. v. Jennifer S., 2013 W. Va. LEXIS
39(Sup.Ct.App.W.Va.2013)(a rebuttable presumption
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L.M.L. v. H.T.N., 57 Misc.3d 1207(A) (2017)
68 N.Y.S.3d 379, 2017 N.Y. Slip Op. 51333(U)

that a parent who has engaged in domestic violence
shall not be allocated custodial or decision-making
responsibility. See W.Va.Code 88 48-9-209(a)(3) and
(c); Straub v. Straub, 703 NWw2d 383
(Ct.App.Wisc.2005)(Wisconsin Stat. 8 767.24(2)(d)(1)
now provides that “it is detrimental to the child and
contrary to the best interest of the child to award joint
or sole legal custody” to a party that has “engaged in a
pattern or serious incident of interspousal battery or
domestic abuse ..”); Jung v. Ruiz, 59 V.L
1050(Sup.Ct.V.1.2013)(determination by the court that
the domestic violence has occurred raises a rebuttable
presumption that it is in the best interest of the child to
reside with the parent who is not the perpetrator.” 16
V.1.C. § 109(a)(1), (b).)

*10 In the face of all of these complications, this court
must implement New York’s “zero-tolerance” policy on
domestic violence in all its forms. The current standard
for granting exclusive use or possession—safety of
persons or property—is cast in the language and images
of 1970s and even unfortunately implies that “persons”
and “property” have equivalent weight to the emotional
security of children. The use of the word “necessary to
protect” the safety of a person suggests that physical
harm—an advanced form of domestic violence—is
somehow a prerequisite to granting exclusive use and
ignores the impact of abusive, but not physically
threatening—behavior on children. The mere suggestion
that “exclusive use” should hinge, in any fashion, on the
“voluntary establishment of an alternative residence” also
suggests that preventing domestic violence may depend,
in part, on the untenable notion that the convenience of
one party’s ability to secure short-term housing away

from the home is somehow more important than the
emotional security of the children.

In this case, the hostile home life requires this court to
free these children from the continual strife between their
parents. The court, relying in part on the affidavits,
despite their contrary allegations, and also on the
preferences of the children conveyed through their
attorney, grants the wife’s application and holds that the
wife should be a temporary primary residential parent. To
reduce the stress and strain on these children and to
further their best interests, the father must vacate the
residence within 15 days of this decision. The wife shall
make the $10,000 available to the husband to relocate
within 10 days of this decision and that sum shall be
eligible to be a credit against any future equitable
distribution. This court shall, within 45 days, schedule a
hearing on a further award of use and possession of the
residence.

New York is a “zero tolerance” zone for domestic
violence of any sort and this drastic remedy—removing a
parent from the home—is necessary to protect the best
interests of these children and meet that goal for this
family.

SUBMIT ORDER ON NOTICE. 22 NYCRR 202.48.

All Citations

57 Misc.3d 1207(A), 68 N.Y.S.3d 379 (Table), 2017 WL
4507541, 2017 N.Y. Slip Op. 51333(U)
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People v. Abdur-Razzaq, 60 Misc.3d 631 (2018)
77 N.Y.S.3d 842, 2018 N.Y. Slip Op. 28161

60 Misc.3d 631
Supreme Court, Bronx County, New York.

The PEOPLE of the State of New York
V.

Kareem ABDUR-RAZZAQ, Defendant.
The People of the State of New York
V.

Lemuel Skipper, Mahogany Randolph,
Defendants.

315T/ 13
Decided on May 29, 2018

Synopsis

Background: Following their indictment on sex
trafficking and related offenses, defendants moved to
exclude proffered expert testimony regarding trauma
bonding between sex traffickers and their victims.

Holdings: The Supreme Court, Bronx County, Steven
Barrett, J., held that:

as matter of first impression, expert testimony regarding
traumatic bonding and coercive control in context of
pimp/prostitute relationship satisfied Frye standard for
admission, and

expert testimony pertaining to trauma bonding and
coercive control tactics used by sex traffickers would aid
average juror in understanding anomalous behavior of
victims of sex trafficking.

Motions denied.

Attorneys and Law Firms

**843 Assistant District Attorney Meagan Powers,
Assistant District Attorney Lauren Di Chiara, Assistant
District Attorney Stephen Knoepfler, Bronx County
District Attorney’s Office, 198 East 161st Street, Bronx,
N.Y. 10451

Abraham Mayers, Esg. (Attorney for defendant Lemuel
Skipper), 30 Wall Street, 8th floor, New York, N.Y.
10005, 212-227-9220, William Schwarz, Esq., 97
Spyglass Hill Road, Hopewell Junction, New York

12533, (845) 592-2301

Opinion

Steven Barrett, J.

*632 “If you want to control their bodies, you need to
control their minds”

(Man, The Deuce, HBO, S:1, E:8, My name is Ruby)

Before the Court are two separate sex trafficking
indictments. In each case the People have notified defense
counsel of their intention to call an expert witness
regarding trauma bonding between sex traffickers and
their victims and the coercive control techniques utilized
by traffickers in order to explain certain paradoxical
conduct of the victims.: Each defendant **844 has
separately moved to preclude the expert’s testimony.
Because this Court found no written case where a trial or
appellate court in New York has ruled on this issue, and
because the Court believed that the theory of trauma
bonding to explain the behaviors of prostitutes and pimps
may involve a novel scientific theory whose general
acceptance had not yet been ruled *633 upon, the Court
ordered a Frye hearing. Having now completed the
hearing and reviewed all of the evidence and submissions
of the parties, for the reasons set forth below, each
defendant’s motion is denied and the proffered expert
testimony will be allowed at each defendant’s trial.

1 Throughout this opinion the Court has used the terms
sex traffickers and pimps as well as sex workers and
prostitutes interchangeably. In addition, in compliance
with Civil Rights Law 50-b, the names of the victims
have been replaced with their initials for purposes of
publication.

People v. Skipper and Randolph

Defendant and co-defendant, Mahogany Randolph are
charged, having acted in concert, with kidnapping in the
first degree, aggravated sexual assault in the first degree,
sex trafficking and related counts.2 The People presented
legally sufficient evidence to the Grand Jury establishing
that beginning in April 2015, defendant and C.Y., who
was then 26-years—old, met on social media and began
what she perceived as a consensual, intimate relationship.
Between June 29, 2015 and July 17, 2015, C.Y.
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represented to defendant and co-defendant Randolph that
she would engage in prostitution, did so, and provided the
proceeds to them. The evidence further established that,
between July 18, 2015 and July 22, 2015, defendant and
co-defendant sexually assaulted C.Y. by inserting a
broomstick in her anus and vagina, physically assaulted
her by punching her in the face and head with a cane and
threatened to kill her. During this four day interval,
notwithstanding the violence inflicted upon her, C.Y.
continued to engage in prostitution on behalf of defendant
and co-defendant and did not attempt to flee the location
where she was being held by defendant and co-defendant.
In addition, the People aver that in March 2015, defendant
and co-defendant Randolph began a relationship that
evolved into a pimp-prostitute relationship and that
notwithstanding the fact that defendant assaulted her,
Randolph engaged in prostitution on behalf of defendant
and recruited other women to perform sex work on his
behalf. (See post-Frye hearing Memorandum of Law at p.
44.) Moreover, the People aver that both before and after
Randolph was arrested she lied for defendant’s benefit
and attempted to protect him from prosecution by taking
the blame for his actions. (See post-Frye Memorandum of
Law at p.44.)

2 Ms. Randolph has not joined in the instant motion to
preclude.

People v. Abdur-Razzaq

Defendant stands indicted having been charged with sex
trafficking, assault in the third degree, strangulation in the
second degree, abortion in the second degree and related
charges in connection with his actions towards then
seventeen-year-old *634 M.N. The evidence presented to
the Grand Jury established that beginning in
mid-February 2013, defendant and M.N., who lived in the
same apartment building as defendant, began an intimate
relationship.  Shortly thereafter, M.N. agreed to
defendant’s request to post an ad on Backpage.com and
engaged in two sex acts for money. M.N. gave all of the
money from the sex acts to defendant, and defendant gave
her back a portion to pay her cell phone bill. After those
two sex acts, M.N. told defendant she no longer wanted to
engage in sex work. Defendant then punched her in the
face and stomach, threatened to expose the fact that she
had engaged in prostitution, and threatened to harm her
physically. Between March 2013 and June 9, 2013, M.N.
continued to engage in paid sexual acts on behalf of
defendant and continued to have sexual relations with him
despite the fact that she **845 had been repeatedly

punched, choked and threatened by him. During this
period, defendant arranged for the performance of sex
acts by M.N. and set the prices for these acts, and M.N.
gave him all the money that she earned. In return,
defendant gave her money to pay her cell phone bill and
to get her hair and nails done, and he would buy her food
and marijuana. M.N. referred to defendant as “Daddy.”
Between May 20, 2013 and May 24, 2013, M.N. informed
defendant that she was pregnant. Defendant responded
that she needed to get an abortion. When M.N. refused to
do so, defendant punched her in the abdomen several
times causing M.N. to miscarry the fetus. Throughout this
time period, defendant went to work each day at a law
firm.

On June 9, 2013, M.N’s family discovered that she had
been engaging in prostitution and that she had been
advertised on Backpage. They contacted law enforcement,
which resulted in defendant’s eventual arrest and
indictment on the instant charges. Notwithstanding a
temporary order of protection requiring him to stay away
from M.N., defendant and M.N. resumed a sexual
relationship and M.N. recanted her Grand Jury testimony.:

3 After M.N. recanted to defendant’s lawyer, prosecutors
contacted her and she admitted to them that her
recantation was false and her Grand Jury testimony was
true.

On September 11, 2017, this case was sent out to another

court part for trial. The People provided the court with a

witness list that included Dr. Chitra Raghavan, who was

proffered as an expert in traumatic bonding and coercive
control in the context of sex trafficking. When defense
counsel moved to *635 preclude such testimony and
requested a Frye hearing, the trial court sent the case back
to this Court to determine whether such evidence would
be admissible at trial. After reviewing the submissions of

the parties, on November 30, 2017, this Court ordered a

Frye hearing.

4 Because defendants Skipper’s and Randolph’s case
were pending before this Court and the People
expressed their intent to call Dr. Raghavan as an expert
in trauma bonding and coercive control at their trial, the
Court consolidated  Skipper’s case with the
Abdur-Razzaq case for purposes of this hearing, as
they both presented the same Frye issue with respect to
the admissibility of the proferred testimony of Dr.
Raghavan.
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The Frye Hearing

“I do the best job I can do to explain it, but there are
many people who just will never understand or believe
that one can be so totally controlled by other people
that they don’t even have to have them standing right
there next to them any longer with a gun directly to
their head. (Patty Hearst, The Radical Story of Patty
Hearst, CNN, E:6, The Verdict)

The Frye hearing began on December 20, 2017 and three
witnesses testified on behalf of the People—Dr. Chitra
Raghavan, Dr. William Foote, and Dr. Kimberly
Mehlman-Orozco. Dr. Raghavan is a tenured professor of
forensic psychology at John Jay College, whose research,
publications, and teaching have focused on trauma and
coercive control in the contexts of domestic violence,
sexual assault and harassment, and labor and sex
trafficking. Dr. Raghavan is the Director of the Forensic
Mental Health Counseling Master’s Program at John Jay,
which trains therapists, and she designed a program for
master degree students who seek to specialize in victim
services. Dr. Raghavan has been deemed an expert in the
areas of sex trafficking and intimate partner violence in
New York State courts and in Federal court and has also
trained lawyers and judges who specialize in sex
trafficking cases with respect to trauma bonding and
coercive control. Dr. Foote is a forensic psychologist in
private practice. Dr. **846 Foote’s clinical practice
focuses on treating patients for trauma and he has
conducted numerous evaluations of, and conducted
research and published journal articles with respect to,
victims of sexual abuse, particularly in the context of
clergy and teacher abuse of students and interfamilial
sexual abuse. Dr. Mehlman-Orozco is a researcher who
has studied and written extensively on human *636
trafficking. She has also testified as an expert witness in
sex trafficking. In addition to the testimony of these three
experts, numerous scholarly journal articles and books
and other documents on trauma bonding and coercive
control were received in evidence.

All three of the People’s experts testified credibly;
however, the Court found that the testimony of Dr.
Raghavan was the most essential and relevant exposition
of the scientific analysis that underlies the psychological
theory here presented. Dr. Raghavan not only
demonstrated scholarship and in-depth knowledge and
experience in the field of trauma bonding and the use of
coercive control as applied in the area of sex trafficking,
but her testimony was free of bias and she was extremely
articulate, answering often complex and sometimes
convoluted questions with aplomb and in a clear and
understandable way. She demonstrated conclusively the
validity of the established applications of the theories of

trauma bonding and coercive control and that extending
these principles to the novel context of sex trafficking is
warranted to explain scientifically the anomalous
behavior of prostitutes within the prostitute/pimp
relationship.

The testimony of the three witnesses at the hearing
established that trauma bonding is the strong emotional
attachment that forms between a victim and an abuser as a
result of chronic interpersonal trauma in which the victim
is strongly dependent on the abuser based on underlying
fear. According to the witnesses, trauma bonds are formed
when three main conditions are met: 1) the existence of an
imbalance of power between the abuser and the victim; 2)
the creation or maintenance of the power imbalance
through the use of certain control tactics; and 3) a
schedule of intermittent reward and punishment that the
abuser metes out in the course of the relationship.
Coercive control is the use of various tactics by an abuser
to strip the abused target of his or her autonomy and
liberty, and to create or maintain a power imbalance.
Coercive control tactics include intimidation, deprivation,
micro-regulation, manipulation, blackmail, degradation,
isolation, or perceived isolation and are frequently
tailored to the particular vulnerabilities and needs of the
victims For example, a pimp may recognize the
underlying fundamental needs of a prostitute, *637
whether that is a place to sleep or a sense of family or the
desire to build a future together, and will then exploit
those needs to create an imbalance of power that removes
her from her social network or support system. Isolation
or perceived isolation of the victim by surrounding the
victim with people who are allied with the perpetrator is a
particularly important control tactic that helps to form the
traumatic bond, as it both prevents the victim from
reporting abusive conduct and leads the victim to
negotiate with her abuser to end the abuse.

5 See Exhibit 2, Evan Stark, Coercive Control: The
Entrapment of Women in Personal Life (2007).
Interestingly, the Court notes that Stark was recently
cited in another context to explain why allegedly
abused women may stay in a relationship,
notwithstanding the abuse. See The New Yorker, Jane
Mayer and Ronan Farrow, Four Women Accuse New
York’s Attorney General of Physical Abuse, May 7,
2018.

According to the witnesses, as a result of the use of these
tactics, a cycle begins where the victim, in an attempt to
form a **847 human connection with her abuser, seeks to
appease the abuser. The abuser then uses intermittent,
arbitrary reward and punishment, which causes the victim
to submit to the abuser. Over time, the victim’s
appeasement and submission to the abuser becomes
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second-nature  and internalized. The  victim
compartmentalizes her thoughts and adopts the worldview
of the abuser. Once the abuser has established dominance
and the traumatic bond is forged, he can diminish the
frequency and severity of his coercive control techniques
and use of intermittent reward and punishment. The result
of the abuser’s use of coercive control tactics is that the
victim becomes afraid, needy, and dependent on the
abuser. The victim even comes to deify the abuser and see
him as omnipotent, better than anyone she has ever been
with, and she feels honored to be in the relationship.

These tactics and the resulting traumatic bond with the
abuser give rise to paradoxical, incongruous behavior by
the victim. The victim may not leave the abusive
situation, may return to the abusive situation, or may
delay reporting the abuser to law enforcement. The victim
also may defend the abuser, downplay the treatment she
received, testify on behalf of the abuser, recant, lie to
protect the abuser, or provide inconsistent responses over
time. According to Dr. Raghavan, based on her own
research and review of scholarly literature, within specific
traumatized populations such as cults, prisoners of war,
battered spouses, and sex trafficking victims, *638 trauma
bonding occurs in fifty percent of the victims (T:136).6

6 See also Exhibit 10, Chris Cantor and John Price,
Traumatic Entrapment, Appeasement and Complex
Post-Traumatic ~ Stress  Disorder:  Evolutionary
Perspectives of Hostage Reactions, Domestic Abuse
and the Stockholm Syndrome, 41 Australian & New
Zealand J. Psychiatry 377 (2007).

In addition to defining trauma bonding and coercive
control, Dr. Raghavan went on to provide a brief
overview of the history of trauma bonding research.”
According to Dr. Raghavan, researchers first began to
notice trauma bonding though it hadn’t yet been defined
as such in the post WW Il period, when psychoanalysts
began observing that some Holocaust death camp
survivors had identified with their prison guards. Then, in
the early 1970s, after a bank robbery in Stockholm where
four hostages were kept captive and tortured but then
refused to testify against their captors, the term
Stockholm Syndrome was first utilized to describe the
traumatic bonds formed between captors and captives. Dr.
Raghavan then briefly described another infamous case of
Stockholm syndrome that involved the 1974 kidnapping
of Patty Hearst, when she was kidnapped and treated
brutally by the “SLA,” but grew to love and identify with
them and ultimately joined them in the commission of
several violent crimes.

7 Much of Dr. Raghavan’s testimony is mirrored in her
peer reviewed journal article which was received in

evidence as Exhibit 15, Trauma-coerced Bonding and
Victims of Sex Trafficking: Where do we go from here?,
17(2) International Journal Emergency Mental Health
and Human Resilience 583 (2015).

After this brief historical overview, most of Dr.
Raghavan’s testimony was devoted to a chronological
overview of the major research studies, peer-reviewed
journal articles, and books concerning trauma bonding
and coercive control across a variety of contexts,
including her own research on these topics in the area of
sex trafficking. Dr. Raghavan began this walk through the
literature in the area of intimate partner violence, which
was originally known as battered woman’s syndrome.
According to Dr. Raghavan, the term battered woman’s
syndrome was first utilized in 1979 by **848 Lenore
Walker in her highly influential book, The Battered
Woman, where she first observed that the common thread
amongst the 120 victims of domestic abuse that she had
interviewed was the psychosocial factors that bonded
these women to their batterers. In 1981, Don Dutton and
Lee Painter coined the term trauma bonding in their
oft-cited, groundbreaking journal article, Traumatic
*639 Bonding: The Development of Attachments in
Battered Woman and Other Relationships of Intermittent
Abuse, which they followed with a longitudinal study
involving 50 women who were physically abused and 25
women who were emotionally abused who had recently
left their abusers. This later study provided empirical,
quantifiable support for their 1981 theory that
intermittency of abuse is a strong predictive factor in the
formation of traumatic bonds, chief among their findings
was the existence of a strong correlation between abuse
intermittency/unpredictability and the strength of
emotional attachment between abuser and victim.

8 See Exhibit 6. Donald Dutton & Susan Painter, The
Battered Woman SyndromeLEffects of Severity and
Intermittency of Abuse, 63(4) Am. JI. Orthopsychiatry
614 (1993).

Dr. Raghavan next reviewed the scholarly literature with
respect to trauma bonds and the coercive control
techniques that forge them in a wide variety of contexts
other than intimate partner violence. She described the
work of Harvard professor Judith Herman who coined the
term “complex PTSD” in her highly influential book,
Trauma and Recovery, and corresponding peer-reviewed
journal articlee Complex PTSD arises when one
experiences a prolonged or chronic trauma that results in
changes in the way one regulates emotions and causes
difficulty in relationships. In both her book and article,
Dr. Herman cites Dutton and Painter and compares the
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trauma bonding that occurs between a battered woman
and her abuser to that of hostages and their captors and
religious cult leaders and their followers. According to
Herman, in all three contexts the victim is isolated and
becomes increasingly dependent upon the perpetrator, not
only for survival and basic bodily needs, but also for
information and emotional sustenance. In these
relationships, the repeated experience of terror and
reprieve often results in a feeling of intense, almost
worshipful dependence upon an all-powerful godlike
authority. The victim may live in terror of his wrath, but
may also view him as the source of strength, guidance,
and life itself. Notwithstanding the abuse, the relationship
may take on an extraordinary quality of specialness. *640
Dr. Raghavan also described the findings of Nathalie de
Fabrique in her seminal analysis of Stockholm
syndrome.> De Fabrique conducted a quantitative
peer-reviewed study in which she analyzed case histories
of FBI files on hostage situations to try to determine what
factors led to the formation of a traumatic bond between
the captive and the hostage-taker. De Fabrique found that
in the hostage context where there is an obvious power
imbalance, the most important factors in whether a trauma
bond was formed was whether the kidnappers were
likable and whether they used intermittent reward and
punishment. Lastly, Dr. Raghavan reviewed the work of
Joan Reid, whose journal article provides a thorough
summary of the empirical and clinical studies of trauma
bonding to date in the contexts of Stockholm syndrome,
battered **849 woman’s syndrome, and child sexual
abuse syndrome.:

9 See Exhibits 7 and 8. Judith Herman, Trauma and
Recovery: The Aftermath of Violence and Complex
PTSD: A Syndrome in Survivors of Prolonged and
Repeated Trauma, 5(3) Journal of Traumatic Stress 377
(1992).

10 See Exhibit 9, Nathalie de Fabrique et al, Common
Variables Associated with the Development of
Stockhom Syndrome: Some Case Examples, 2(1)
Victims & Offenders 91 (2007).

1 See Exhibit 11, Joan Reid, Contemporary Review of
Empirical and Clinical Studies of Trauma Bonding in
Violent or Exploitative Relationships, 8(1) International
Journal of Psych Research 37 (2013).

With respect to other contexts within which trauma
bonding has been identified as a natural occurrence, the
testimony at the hearing by Dr. Foote complemented that
of Dr. Raghavan. Dr. Foote testified with respect to his

clinical experience and research with respect to trauma
bonding in the area of child sexual abuse. In his studies of
clergy-child  abuse, teacher-student abuse and
coach-student abuse, where a power imbalance clearly
exists, Dr. Foote observed that a trauma bond would form
that would cause an abused to return to the abuser when
the abuser used control tactics and intermittent reward and
punishment.z

12 See also Exhibit 17, William Foote, Psychological
Evaluation and Testimony in Cases of Clergy and
Teacher Sex Abuse, Forensic Psychology: Advanced
Topics for Forensic Mental Health Experts & Attorneys
(2006).

After this chronology of trauma bonding research in
contexts other than sex trafficking, Dr. Raghavan then
testified with respect to the studies and articles written
that focused on the traumatic bonds formed between
pimps and prostitutes, which is the subject of this Frye
hearing.s The first such study she described was
published in 2007 and was a qualitative study in which 66
individuals were interviewed, which included *641
prostitutes, former prostitutes, vice police officers, social
workers and parents of prostitutes.»+ Drawing upon the
earlier works of Lenore Walker and Dutton and Painter
with respect to battered women, the researchers concluded
that the key element that kept prostitutes with their pimps
was the fact that many of them continued to feel
emotional attachments to the very men who had betrayed
and abused them. The authors further concluded that these
women were demonstrating a form of trauma bonding
akin to that seen in battered women. They wrote:

13 In this regard, Dr. Mehlman-Orozco’s testimony
mirrored Dr. Raghavan’s testimony.

14 See Exhibit 12 M. Alexis Kennedy et al., Routes of
Recruitment: ~ Pimps’  Techniques and  Other
Circumstances that Lead to Street Prostitution, 15(2)
Journal Aggression, Maltreatment & Trauma 1 (2007).

Dutton’s description of these dynamics in battered
intimate relationships could also describe the prostituted
woman’s relationship with a lover pimp as, [in both of
these relationships one sees] the development of strong
emotional ties between two persons, with one person
intermittently harassing, beating, threatening, abusing, or
intimidating the other. Prostituted women reported having
trouble giving up the fantasy of a perfect life that the
pimps promised them and thinking that time on the streets
was only a detour before their real future together would
begin. Some women would never label the man who
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turned them out as a pimp; to them he is the man they
love and they believe that they are showing their love to
him by earning money for him. These same women often
justified the beatings they regularly receive from their
pimps in much the same way as battered women; they
reported feeling that they must have deserved the beating.
(See Exhibit 12 at 7-9)

Next, Dr. Raghavan described two peer-reviewed studies
and journal articles by Joan Reid.»s The first of these
articles was **850 published in 2010 and consisted of 34
interviews of representatives from various organizations
and agencies that frequently interact with sex trafficking
victims who are minors. Reid *642 concluded that the
grooming process used by sex traffickers is a mixture of
reward and punishment which is used to produce intense
loyalty and trauma bonding to the trafficker. According to
the author, these tactics, similar to those associated with
domestic abusers, are designed to keep the victims in
physical and psychological bondage that becomes so
ingrained that the minor will continue to return, defend,
and cover for the abuser until the trauma bond is severed.
Reid’s second study was published in 2016 after she had
reviewed the social service provider case files of 79
female minors who had been trafficked. Reid again found
the widespread use of coercive control tactics that closely
paralleled those previously observed in the context of
intimate partner violence, child abuse, hostage situations
and cults, which resulted in victims developing strong
emotional attachments to their abusers or captors. Thus,
Reid warned, the existence of trauma bonding and its
lingering impact on victims of juvenile sex trafficking
should not be overlooked when responding to and
providing mental health treatment to victims. See Exhibit
14 at 505.1

15 See Exhibits 13 and 14, Joan Reid, Doors Wide Shut:
Barriers to the Successful Delivery of Victim Services
for Domestically Trafficked Minors in a Southern U.S.
Metropolitan Area, 20 Women & Criminal Justice 147
(2010) and Joan Reid, Entrapment and Enmeshment
Schemes Used by Sex Traffickers, 28(6) Sexual Abuse:
A.J. Res. And Treatment 491 (2016).

16 In addition to the extensive research described above,
to further establish the widespread acceptance by
psychologists of the occurrence of trauma bonding and
the use of coercive control tactics by sex traffickers, the
People introduced into evidence a 2014 report by the
American Psychological Association Task Force on
Trafficking of Women and Girls and a 2016 pamphlet
put out by U.S. Department of Health and Human
Services, Look Beneath the Surface. Both of these
documents describe the coercive control tactics used by
traffickers and the traumatic bonds that may form

between pimps and prostitutes. See Exhibits 24 & 25.

Based upon all of these studies on trauma bonding and
coercive control, as well as their own experience and
research, all three of the People’s experts opined that
these concepts are generally accepted in the context of sex
trafficking by the community of psychologists who
specialize in trauma and that they provide a valid
explanation for the often anomalous, counterintuitive
behavior of victims of sex trafficking. Neither defendant
called their own expert to offer a contrasting opinion.

The Applicable Law

With respect to expert testimony regarding new or novel
scientific theories or techniques, New York still adheres
to the Frye test of general acceptance by the relevant
scientific community. See People v. Wesley, 83 N.Y.2d
417, 611 N.Y.S.2d 97, 633 N.E.2d 451 (1994). Once this
threshold determination is made, the Court also must
decide *643 whether the proffered expert testimony is
beyond the ken of the typical juror and will aid such juror
in reaching a verdict. See People v. Taylor, 75 N.Y.2d
277, 288, 552 N.Y.S.2d 883, 552 N.E.2d 131 (1990). The
Frye test asks not whether a particular procedure or
theory is universally endorsed, but whether the analytical
theory and techniques, when properly performed, generate
results accepted as reliable within the scientific
community. See People v. LeGrand, 8 N.Y.3d 449, 457,
835 N.Y.S.2d 523, 867 N.E.2d 374 (2007). Further, this
test emphasizes counting scientists’ votes, rather than
verifying the soundness of a scientific conclusion. Id.

The issue of whether expert testimony regarding
traumatic bonding and coercive control in the context of
the pimp/prostitute relationship satisfies the Frye standard
for admission is a matter of first impression in New York.
However, the clear trend of recent decisions has **851
been to permit expert testimony concerning complex
psychological and social phenomena. See People v.
Spicola, 16 N.Y.3d 441, 460-65, 922 N.Y.S.2d 846, 947
N.E.2d 620 (2011). For example, expert testimony
regarding battered woman’s syndrome has been deemed
admissible since 1985 when an esteemed colleague first
determined after a Frye hearing that such evidence had
gained substantial enough scientific acceptance to warrant
admissibility, and that such testimony would assist a jury
in understanding “the unique pressures which are part and
parcel of the life of a battered woman,” and would enable
the jury to “disregard their prior conclusions as being
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common myths rather than informed knowledge.” See
People v. Torres, 128 Misc.2d 129, 134, 488 N.Y.S.2d
358 (Sup. Ct. Bx. Co. 1985)(Bernstein, J.); see also
People v. Turner, 143 A.D.3d 582, 40 N.Y.S.3d 369 (1st
Dept. 2016); People v. Jackson, 133 A.D.3d 474, 20
N.Y.S.3d 352 (1st Dept. 2015); People v. Byrd, 51
A.D.3d 267, 855 N.Y.S.2d 505 (1st Dept. 2008); People
v. Ellis, 170 Misc.2d 945, 650 N.Y.S.2d 503 (Sup. Ct. NY
Co. 1996).

Similarly, for many decades courts have allowed expert
testimony with respect to rape trauma syndrome and child
sexual abuse accommodation syndrome. In People v.
Taylor, supra, 75 N.Y.2d at 288-89, 552 N.Y.S.2d 883,
552 N.E.2d 131, in allowing experts to testify about rape
victims’ counterintuitive behaviors, the Court of Appeals
was satisfied that this type of evidence had been generally
accepted in the relevant scientific community and that it
would aid a lay juror by dispelling common
misconceptions regarding the ordinary responses of rape
victims. Likewise, In People v. Spicola, supra, 16 N.Y.3d
at 465, 922 N.Y.S.2d 846, 947 N.E.2d 620, in allowing
experts to testify about the incongruous behaviors of child
sexual abuse victims, the Court of Appeals rejected
defendant’s attack on the scientific reliability *644 of
child sexual abuse accommodation syndrome and found
that such evidence would aid the jury by explaining
behaviors of child victims that might be puzzling to them.
See also People v. Carroll, 95 N.Y.2d 375, 718 N.Y.S.2d
10, 740 N.E.2d 1084 (2000); People v. Diaz, 20 N.Y.3d
569, 965 N.Y.S.2d 738, 988 N.E.2d 473 (2013); People v.
Williams, 20 N.Y.3d 579, 964 N.Y.S.2d 483, 987 N.E.2d
260 (2013).

Although the Court is unaware of any New York case
addressing the admissibility of expert testimony regarding
trauma bonding and coercive control to explain the
behavior of the victims of sex trafficking, a number of
federal courts have done so under the less stringent
Daubert standard for admission of expert testimony. In
particular, the United States Court of Appeals, D.C.
Circuit, ruled that expert testimony on the pimp/prostitute
subculture, the modus operandi of pimps, and the nature
of the relationship between pimps and prostitutes was
admissible as its relevance outweighed any prejudice to
defendant. United States v. Anderson, 851 F.2d 384, 393
(D.C. Cir. 1988). Similarly, in finding admissible expert
testimony regarding the relationship between prostitutes
and pimps, the Ninth Circuit opined that the
pimp/prostitute relationship is not the subject of common
knowledge and that a trier of fact who is uninformed
about the relationship would be unprepared to assess the
veracity of a victim testifying about prostitution. United
States v. Taylor, 239 F.3d 994, 998 (9th Cir. 2001); see

also United States v. King, 703 F.Supp.2d 1063, 1075 (D.
Hawaii 2010)(after a Daubert hearing, the court found
that expert testimony regarding pimp/prostitute dynamics,
including common ways sex traffickers use force and
control over the victim, could aid the jury in
understanding how prostitutes could be victims of fraud,
force or coercion rather than be willing participants with
free will to exit these situations).

**852 Applying these principles of law to the evidence
presented at the hearing leaves no doubt that the proffered
testimony of Dr. Raghavan is admissible at the upcoming
Skipper/Randolph trial and the Abdur-Razzaq trial.
Initially, the hearing testimony and evidence established
to the Court’s satisfaction that the theories of trauma
bonding and coercive control are well established in both
the psychological and legal communities. The People
have demonstrated through Dr. Raghavan’s testimony and
the numerous peer-reviewed journal articles in evidence
at the hearing that all three of the elements inherent in the
forging of traumatic bonds—power imbalance, use of
control tactics, and meting of intermittent rewards and
punishment—that are present in cases of intimate partner
violence, *645 child sex abuse, and kidnapper/hostage
situations, are present in cases in which sex trafficking is
alleged. Thus, it is both logical and reasonable to extend
the principle of trauma bonding, which has been generally
accepted to explain anomalous behavior in these other
contexts, to explain the anomalous behavior of victims of
sex trafficking. Therefore, the Court concludes that the
underlying, well established principles are fully
applicable to sex trafficking, that this application, though
novel, emerges from adaptation and extension of these
principles, and that the proffered testimony is admissible
in a sex trafficking case based upon the existing precedent
cited above relating to, inter alia, battered woman’s, rape
trauma, and child sexual abuse accommodation syndrome
evidence. See People v. Foster—Bey, 158 A.D.3d 641, 67
N.Y.S.3d 846 (2d Dept. 2018)(expert testimony regarding
LCN DNA testing and the FST are admissible because
they are not novel scientific techniques and also are
generally accepted); People v. Gonzalez, 155 A.D.3d 507,
65 N.Y.S.3d 142 (1st Dept. 2017).7

1 To the extent that the Court could have reached this
conclusion based upon the pre-hearing submissions of
the parties, the Frye hearing was unnecessary. See
People v. Garcia, 39 Misc.3d 482, 963 N.Y.S.2d 517
(Sup. Ct. Bx. Co. 2013)(lacovetta, J.)(no Frye hearing
required regarding admissibility of expert testimony
regarding LCN DNA testing and the FST because not
new or novel theory); People v. Smith, 191 Misc.2d
765, 743 N.Y.S.2d 246 (Sup. Ct. NY Co. 2002)(no
Frye hearing required regarding expert testimony
regarding eyewitness identification because not new or
novel theory). Of course now that the Court has
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conducted a Frye hearing, courts of coordinate
jurisdiction are free to accept or reject this court’s
conclusions without duplicating its efforts. See People
v. Foster—Bey, supra; People v. Gonzalez, supra.

Moreover, the hearing evidence also established that
trauma bonding and coercive control are scientific
theories that provide the most logical and persuasive
explanation for often paradoxical behaviors of victims of
sex trafficking, and have gained substantial and
preeminent  scientific ~ acceptance to  warrant
admissibility.2¢ Indeed, the testimony of the People’s three
expert witnesses and the substantial body of academic
empirical and analytical literature in evidence clearly
demonstrate that trauma bonding occurs between many
pimps and prostitutes. Thus, the People have satisfied
their burden of establishing general acceptance of these
theories within the relevant scientific community. See
*646 People v. Middleton, 54 N.Y.2d 42, 49-50, 444
N.Y.S.2d 581, 429 N.E.2d 100 (1981)(expert testimony
admissible where general acceptance shown by virtue of
journal articles that demonstrate a majority of the experts
in the field accept and **853 approve the procedures and
that all of the sister state and federal courts have accepted
the reliability of the procedures).x

18 Given that the Frye test only requires general
acceptance and not universal endorsement, the fact that
some psychoanalysts may still cling onto some other
plausible explanation, such as the Freudian theory of
masochistic behavior, to explain the aberrant behavior
of some prostitutes does not warrant a different
conclusion.

19 To the extent that Court could have reached this
conclusion based upon the journal articles and
precedents cited in the People’s pre-hearing
submissions, the Frye hearing was unnecessary.

Moreover, as in the cases cited above, expert testimony
pertaining to trauma bonding and coercive control tactics
used by sex traffickers would aid the average juror in
understanding the anomalous behavior of victims of sex
trafficking. As with rape victims and child sex abuse
victims, the hearing evidence established that victims of
sex trafficking, who often endure daily physical,
psychological, and sexual abuse inflicted by their pimp,
often engage in counterintuitive conduct—such as staying
with and not leaving their pimp, not reporting or even
lying on behalf of their pimp, and professing their love for
their pimp. Thus, the Court finds that the proffered
testimony is relevant and helpful to explain these

behaviors, which might appear unusual to a lay juror, and
would help dispel any juror misconceptions regarding
how someone would be expected to behave under these
circumstances. See People v. Spicola, supra; People v.
Taylor, supra; People v. Diaz, supra; United States v.
Anderson, supra; United States v. Taylor, supra.

With respect to the two cases that are the subjects of the
instant motions to preclude, the Court believes that jurors
would benefit from the specialized knowledge of Dr.
Raghavan. With respect to People v. Abdur-Razzaq, the
evidence presented to the Grand Jury established that
defendant repeatedly assaulted and threatened M.N., yet
she continued to engage in a sexual relationship with him
and continued to do sex work on his behalf. Further, when
defendant was faced with criminal prosecution, M.N. lied
and recanted her inculpatory testimony. Thus, Dr.
Raghavan’s testimony will aid the typical juror in
understanding why M.N. did not remove herself from
*647 the abusive situation, why she failed to report the
abuse earlier, why she continued to engage in prostitution
even while defendant was at work and not at home, why
she returned to defendant, and why she recanted.

20 According to the People, in order not to run afoul of the
caselaw which prohibits such conduct, Dr. Raghavan
has not interviewed any of the parties and has no
first-hand knowledge of either case and will not be
asked to express her opinion on the credibility of any of
the witnesses or on whether any of the victims had
actually forged a trauma bond. See People v. Williams,
supra; People v. Diaz, supra. With these strictures in
mind, Dr. Raghavan should be forewarned not to read
this Court’s decision until after she testifies in the
above proceedings.

Likewise, in People v. Skipper, the typical juror may
question why C.Y. stayed with defendant although she
was not physically restrained during the entire period she
remained at the location where she was being held.
Moreover, should co-defendant Randolph testify, jurors
may question why she remained with defendant, why she
engaged in prostitution on his behalf, and why, after she
had been arrested, she lied on behalf of defendant. Thus,
Dr. Raghavan’s testimony will help the jurors understand
these potentially puzzling behaviors.

21 Of course any issues regarding the application of the
theory of trauma bonding and coercive control to either
case may be thoroughly explored through cross
examination of Dr. Raghavan or through the use of a
defense expert.
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Conclusion

Being satisfied that the proffered expert testimony
regarding trauma bonding between sex traffickers and
their victims and coercive control tactics utilized by sex
traffickers **854 have the required scientific basis for
admission, that it is not within the common knowledge of
the average juror, and that it is relevant to the two cases at
bar, this Court concludes that such expert testimony is
admissible in each case. Accordingly, each defendant’s

motion to preclude such evidence is denied.

This is the decision, order and opinion of the Court.

All Citations

60 Misc.3d 631, 77 N.Y.S.3d 842, 2018 N.Y. Slip Op.
28161
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Synopsis

Background: After defendant was convicted of murder in
the second degree and criminal possession of a weapon in
the second degree, but before sentencing, defendant filed
petition for County Court to conduct a hearing pursuant to
statute governing alternative sentencing in domestic
violence cases to allow defendant an opportunity for
imposition of a lesser sentence.

Holdings: The County Court, Edward Thomas
McLoughlin, J., held that:

preponderance of evidence was insufficient to support
determination that defendant, an alleged domestic
violence victim, was statutorily entitled to a lesser
sentence, and

defendant’s sentence within normal statutory sentencing
guidelines, rather than a more lenient sentence, as an
alleged victim of domestic abuse, was not unduly harsh.

Petition denied.

Procedural Posture(s): Appellate Review; Sentencing or
Penalty Phase Motion or Objection.

Attorneys and Law Firms

**597 Attorneys for Plaintiff: Putnam County District
Attorney by CHANA KRAUSS, ESQ. LARRY
GLASSER, ESQ.

Attorneys for Defendant: JOHN INGRASSIA, ESQ.,
BENJAMIN OSTRER, ESQ., ELIZABETH J.M. HOOD,
ESQ.

Opinion

Edward T. McLoughlin, J.

*409 The defendant is awaiting sentencing following her
conviction after a jury trial for Murder in the Second
Degree, a Class A-1 Felony (Penal Law § 125.25[1]) and
Criminal Possession of a Weapon in the **598 Second
Degree, a Class C Armed Violent Felony (Penal Law §
265.03[1][b]).

THE CASE

On the night of September 27, 2017, Nicole Addimando
fired a semi-automatic handgun, point-blank into the left
temple of Christopher Grover, causing his death. The
defendant and Christopher Grover had been in a
relationship since 2009, and are the parents of two young
children.

Over the course of several years before the homicide, the
defendant alleges numerous instances of physical and
sexual violence against her by Christopher Grover,
culminating in the assertion of a justification defense at
trial, based on her position that she acted as a result of
“Battered Women’s Syndrome”. The People alleged that
Christopher Grover was murdered while sleeping on his
couch, and that there was insufficient proof that the victim
abused the defendant over the course of the previous
years.

The trial was conducted in the beginning of March, 2019,
with both parties presenting a vigorous exposition of the
facts of the murder itself, as well as extensive background
information regarding events that occurred during the
relationship over several years. A jury of eight women
and four men found that the People disproved, beyond a
reasonable doubt, the defendant’s justification defense.
The jury unanimously convicted the defendant of
intentional Murder and Criminal Possession of a Weapon
on April 12, 2019.

PROCEDURAL HISTORY
On June 20, 2018, the Dutchess County Grand Jury
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indicted Nicole Addimando in a four count indictment
charging Murder *410 in the Second Degree,
Manslaughter in the First Degree, Manslaughter in the
Second Degree and Criminal Possession of a Weapon in
the Second Degree. The case was presented by the
Putnam County District Attorney’s office by Special
Prosecutor Chana G. Kraus and Larry Glasser, Putnam
County Assistant District Attorneys.: The defendant was
represented by attorneys John Ingrassia, Benjamin Ostrer
and Elizabeth Hood.

1 The Dutchess County District Attorney’s Office
recused itself due to a conflict regarding an Assistant
District Attorney, who was a potential witness.

The trial began on March 18, 2019. At the trial, the
People called nine witnesses on its direct case and four
witnesses on rebuttal. The defense presented 15
witnesses, including the defendant, who testified for
approximately three full days.

On April 12, 2019, the jury of eight women and four men
convicted the defendant of intentional murder. The jury
unanimously rejected, beyond a reasonable doubt, the
defendant’s battered women’s syndrome justification
defense.?

2 Among other characteristics of the twelve individuals
on the jury, eight were women ranging in age from 22
to women in their 60s. The female jurors included a 22
year old recent college graduate, a divorced mother of
three, a career financial advisor, an IBM and Central
Hudson manager, a writer with five children and a
medical professional. The male jurors included two
medical professionals, a history teacher and a
technology expert, ranging in age from 30s to 60s.

After the trial, and before sentencing, the defense
petitioned this Court to conduct a hearing pursuant to
Penal Law § 60.12, to allow the defendant an opportunity
for sentencing pursuant to the dictates of that statute. At
the hearing conducted on September 9th, 10th and 11th,
the defendant, as the moving party, called four witnesses.
The People presented no witnesses, but submitted one
exhibit that constituted a video compilation created by
**599 Christopher Grover, during the time that the
defendant was pregnant with their first child.

Both parties asked the Court to consider the full transcript
of the trial, as well as all trial exhibits, in making its
decision pursuant to Penal Law § 60.12. Both parties
submitted lengthy legal briefs in support of their position.

The Court agreed to review all of the testimony, evidence

and exhibits submitted by both parties before rendering a
decision and determining an appropriate and lawful
sentence.

*411 THE STATUTE

PENAL LAW § 60.12

Penal Law § 60.12 as amended on May 14, 2019, one
month after the jury verdict in this case, states in pertinent
part:

“....the Court, upon a determination following a hearing
that (a) at the time of the instant offense, the defendant
was a victim of domestic violence subjected to a
substantial physical, sexual or psychological abuse
inflicted by a member of the same family or household
as the defendant as such term is defined in subdivision
1 of Section 530.11 of the Criminal Procedure Law;

(b) such abuse was a significant contributing factor to
the defendant’s criminal behavior;

(c) having regard for the nature and circumstances of
the crime and the history, character and condition of the
defendant, that a sentence of imprisonment pursuant to
section 70.00 would be unduly harsh, may instead
impose a sentence in accordance with the section. A
Court may determine that such abuse constitutes a
significant contributing factor pursuant to paragraph (b)
of this subdivision regardless of whether the defendant
raised a defense pursuant to Article 35, Article 40 or
Subdivision (1) of Section 125.25 of this chapter.

“At the hearing to determine whether the defendant
should be sentenced pursuant to this section, the Court
shall consider oral and written arguments, take
testimony from witnesses offered by either party, and
consider relevant evidence to assist in making its
determination. Reliable hearsay shall be admissible at
such hearings.”

If the Court finds in favor of the defendant’s motion, 8§
60.12 permits the court to impose a lesser sentence. In the
instant case a determinate sentence of 5 to 15 years, plus
post release supervision is available, if the Court grants
the application. If the Court finds the defendant has not
met her burden, the Penal Law allows an indeterminate
sentence of 15 to life, up to 25 to life.
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This is a newly amended statute which has not been
interpreted by judicial decisions. In the statute, certain
standards and definitions are not addressed. For example,
the statute does not dictate the appropriate standard of
proof that the defendant must achieve. The statute also
does not define “reliable *412 hearsay”. The burden of
proof and persuasion is on the moving party, the
defendant.

The original section of Penal Law § 60.12, signed into
law in 1998, used critically different verbiage in the
elements required in this section. In 1998, Penal Law §
60.12 stated as follows:

“....the Court, upon a determination following a hearing
that

(a) the defendant was the victim of physical, sexual or
psychological abuse by the victim or intended victim of
such offense,

(b) such abuse was a factor in causing the defendant to
commit such offense; and

**600 (c) the victim or intended victim of such offense
was a member of the same family or household as the
defendant as such term is defined in subdivision 1 of
Section 530.11 of the Criminal Procedure Law, may in
lieu of imposing such determinate sentence of
imprisonment, impose an indeterminate sentence of
imprisonment in accordance with subdivisions 2 and 3
of this section.”

Most notable about the amendment added by the
legislature in 2019 is the addition of the following
phrases: “Having regard for the nature and
circumstances of the crime”; “the history, character
and condition of the defendant” in section (c); and in
section (b) that the abuse must constitute “a significant
contributing factor”. The amended statute allows for a
hearing with oral and written arguments, testimony, and
the opportunity to present ‘reliable hearsay’. The statute
was also amended to require that the alleged abuse must
be inflicted by a member of the same family or
household.

There is a dearth of case law to assist in the interpretation
and application of the statute. In People v. Sheehan, 106
A.D.3d 1112, 965 N.Y.S.2d 633 (2013), the Second
Department addressed the question as to whether the
defendant’s sentence should have been altered pursuant to
Penal Law 8 60.12. In Sheehan, the defendant was
charged with Murder in the Second Degree and Criminal
Possession of a Weapon in the Second Degree - the exact
two charges addressed by the jury in the instant case. In

Sheehan, the defendant was acquitted of Murder based on
a justification defense, but convicted on the Criminal
Possession of a Weapon in the Second Degree charge.
While the Sheehan Court determined that Penal Law §
60.12 was applicable because the victim/defendant in that
case had been the victim of domestic violence, and that
violence was a factor in the defendant’s commission of
Criminal Possession of a Weapon, the *413 Appellate
Court, “under the particulars circumstances of this case”
decided it was not an improvident exercise of discretion
for the Court to decline to sentence the defendant
pursuant to Penal Law § 60.12.

It is notable that although the 2009 version of the statute
in Sheehan did not yet include the “nature of the case”
consideration, the Appellate Division included that
consideration in its decision. That same language, relied
upon by the Appellate Division in Sheehan in 2013 is now
included in the 2019 amendment.

The Sheehan decision affirmed the sentencing court’s
decision to not grant leniency pursuant to § 60.12, and
quoted the sentencing Judge as follows: “Society certainly
must be concerned with self-help, violent behavior that is
not sanctioned by law.”

The Appellate Division in Sheehan determined that “since
the Court viewed general deterrence as an overriding
sentencing principle, we cannot say that the emphasis was
erroneous or that the interest of justice calls for a
reduction in the defendant’s sentence.” People v.
Sheehan, 106 A.D.3d 1112, at 1113, 965 N.Y.S.2d 633. It
should be noted that the Sheehan decision was published
approximately six years before the 2019 amendment of
Penal Law § 60.12.

THE LEGAL STANDARD

Although § 60.12 of the Penal Law, either in its original
2009 version or 2019 version, does not include a standard
of proof, there are other substantive sentencing sections in
the Criminal Procedure Law that provide guidance.

For instance, in CPL § 400.20(5), titled “Procedure for
Determining Whether Defendant Should Be Sentenced as
a Persistent Felony Offender,” the statute **601 provides
that matters pertaining to the defendant’s history and
character and the nature and circumstances of his criminal
conduct can be established by any relevant evidence not
legally privileged, regardless of admissibility, and
provides that the standard of proof with respect to such
matters shall be a “preponderance of the evidence.”
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Additionally, CPL 8§ 440.30 entitled “Motion to Vacate
Judgment and to Set Aside Sentence; Procedure” dictates
that at a hearing the defendant has the burden of proving
“by a preponderance of the evidence every fact essential
to support the motion.”

*414 Therefore, this Court determines the standard of
proof pursuant to Penal Law § 60.12 is a “preponderance
of the evidence.”s The burden of proof must be met by the
defendant, as the moving party.

3 It should be noted that both parties agreed to that
standard at the start of the § 60.12 hearing (HT page 7,
line 18; HT page 9, line 6).

“RELIABLE HEARSAY”

In § 60.12 of the Penal Law, subdivision 1, the Court is
directed to consider oral and written arguments, take
testimony from witnesses offered by either party, and
consider relevant evidence to assist in making its
determination. The statute then dictates that “reliable
hearsay” shall be admissible at such hearings. The statute
does not define “reliable hearsay”. The phrase “reliable
hearsay” is also used in § 440.47(2)(e) in CPL Atrticle §
440, entitled “Re-sentencing in Domestic Violence
Cases.”

The phrase “reliable hearsay” has been legally interpreted
most often in Sex Offender Registration Act (“SORA”™)
proceedings. For instance, Corrections Law § 168-n(3)
allows consideration of “reliable hearsay evidence” as
long as it is relevant to the determination.+ Corrections
Law 8§ 168-n is titled “Judicial Determination”, and
provides direction to the Court in determining whether the
offender is a sexual predator, sexually violent offender or
predicate sex offender. (See also Corrections Law §
168-d(3)).

4 It should be noted that the burden of proof in that

particular statute is “clear and convincing evidence.”

In People v. Mingo, 12 N.Y.3d 563, 883 N.Y.S.2d 154,
910 N.E.2d 983, the Court addressed the concept of
“reliable hearsay”. While rejecting certain documentary
evidence that was in the form of a ‘synopsis’ or collected
data, the Court acknowledged that at a SORA hearing,
“reliable hearsay can include the Board of Examiners Sex
Offender Report, a Pre-Sentence Report, a case summary,
Grand Jury testimony, misdemeanor and felony
complaints, and trial testimony”. In Mingo, the Court

ordered a hearing to establish the appropriate foundation
of the documents submitted for consideration. The Mingo
Court stated, “Where an unsworn statement is equivocal,
inconsistent with other evidence or seem dubious in light
of other information on the record, a SORA Court is free
to ignore it. Mingo at page 577, 883 N.Y.S.2d 154, 910
N.E.2d 983.

Further, in 8 370.50 of the Criminal Procedure Law,
entitled “Procedure for Determining Whether Certain
Misdemeanor *415 Crimes are Serious Offenses Under
the Penal Law”, subdivision 3 allows for “reliable
hearsay” to the determination relevant to the statute. As
long as the relevant evidence has a “indicia of reliability”,
such evidence does not violate the defendant’s right of
confrontation under the Sixth Amendment (McKinney’s
Article 1, Section 6: **602 Idaho v. Wright, 497 U.S. 805,
110 S.Ct. 3139, 111 L.Ed.2d 638) (See also, People v.
Robinson, 89 N.Y.2d 648, 657 N.Y.S.2d 575, 679 N.E.2d
1055).

Therefore, this Court deems it appropriate to consider all
trial testimony and exhibits, including video taped
recordings of the defendant speaking to Officer Sisilli,
Detective Honkala, and Detective Hamill. The defense
has also submitted certain medical records. Although the
records were not permitted at trial, (such proffered
notations by a medical professional in a non-diagnostic
setting were not admissible hearsay) for purposes of the §
60.12 hearing, such evidence is “reliable hearsay” which
the court has considered.

THE ELEMENTS OF PENAL LAW § 60.12

Penal Law § 60.12(1)(a) requires the Court to examine
whether “at the time of the instant offense, the
defendant was a victim of domestic violence, subjected to
substantial physical, sexual or psychological abuse
inflicted by a member of the same family or household,
as such term is defined in subdivision 1 of section 530.11
of the Criminal Procedure Law.” (emphasis added)

Penal Law § 60.12(1)(b) requires that such abuse was a
significant contributing factor to the defendant’s
criminal behavior. (emphasis added)

Penal Law § 60.12(1)(c) provides that having regard for
the nature and circumstances of the crime and the
history, character or condition of the defendant, that a
sentence of imprisonment pursuant to (the appropriate
section) would be unduly harsh, may instead impose a
sentence in accordance with this section. 60.12(1) also
allows the Court to determine whether evidence of
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domestic violence constituted a “significant contributing”
factor, even if the defense did not interpose a defense
pursuant to Article 35.5 (emphasis added)

5 In the instant case, the defendant served the appropriate
notice and interposed a defense pursuant to Article 35,
based on the claim that she acted under the influence of
Battered Women’s Syndrome.

*416 DEFENDANT’S ALLEGED HISTORY OF
ABUSE

In her trial testimony, defendant related a lifelong,
extensive history of abuse before and during her
relationship with Christopher Grover, and by other men as
well. According to the defendant, the abuse started when
she was a young child and continued throughout several
relationships, including abuse by individuals with whom
she was not in a consensual relationship. During her trial
testimony, the defendant recounted numerous abusive acts
by the decedent, Christopher Grover, over the course of
their relationship.

The relationship with the decedent began when both
Christopher Grover and the defendant were employees at
a local gymnastics business (TT page 151, line 17)¢ in
2008 (TT page 639, line 11). They moved in together in
2012 (TT page 639, line 19) and moved to a residence in
Hyde Park in late 2013 (TT page 645, line 24). The
Defendant testified that the sexual and physical abuse
began before her first pregnancy, continued after her first
child was born, continued throughout 2015, and continued
during her second pregnancy (TT page 646, line 13-25).

6 TT= trial testimony; HT = hearing testimony; HV =

Honkala video; SV=Sisilli video

Defendant’s allegations of abuse include forced sex (TT
page 648, line 7) and other violent encounters, including
beatings about the face and body (TT page 650, 655, 660,
661). The defendant described the decedent **603
burning her around her vaginal area with a heated spoon
(TT page 655, line 16). The defendant’s testimony
regarding the abuse by the victim with a heated spoon
included her testimony that the decedent held her on the
floor with one hand, pulled down her underwear, heated a
spoon on a stove flame with the other hand, pulled her
knees apart and repeatedly burned the defendant “over
and over again” (TT page 655, line 14).

Defendant also alleged that the victim once had bound her

and left her tied up for a period of time. (TT page 687,
line 25). The defendant claimed that the abuse by the
victim continued into 2016 (TT page 697, line 12-21) and
at one point the victim raped her vaginally with a bottle
(TT page 706, line 25). At the trial, numerous pictures of
injuries on the defendant were submitted for the jury’s
consideration (TT page 650, 660, 666), purportedly as
corroboration in support of her claim of abuse.

The abuse included allegations that the victim took still
photos and video of the defendant, in degrading and
abusive *417 situations, and preserved the images in his
camera and on his laptop computer. The defendant also
alleged that the victim uploaded these images and videos
to a pornographic website called “Pornhub.”

The defendant also described verbal abuse by the victim,
including that he told her twice on the night of the
homicide that he would kill her (TT page 740, line 9). The
defendant alleged that the victim would also use
instruments to gag the defendant, and would use whips to
assault her (TT page 1019, line 1-5). The defendant
claimed that the victim once told her that he could “kill
her in her sleep” (TT page 1053, line 19). The defendant
also recounted that the defendant would tell her that she
“didn’t learn her lesson”, and was told she needed to
“respect him” (TT page 663, line 17).

The defendant also testified to numerous instances of
abuse by other individuals throughout her life. Defendant
recounted that she was abused as a child by a neighbor
known to her as “Butch” (TT page 761, line 15; TT page
810, line 21). Defendant testified that she has post
traumatic stress disorder due to this abuse as a child (TT
page 811, line 16). One witness recalled learning from the
defendant that she had been abused by a friend’s father
during a sleep over (TT page 1846, line 18), presumably
referencing the above abuse.

Defendant also stated that she was abused for
approximately one and half years by a maintenance
worker at her apartment complex named “Caesar”, (TT
page 816, line 16) during the time that she alleges
Christopher Grover was abusing her (TT page 812, line
22, TT page 817, line 7-10). This occurred in 2011 and
2012, (TT page 823, line 10) when she saw Caesar two to
three times per week (TT page 816, line 22). Defendant
alleged that during the year and a half that Caesar was
sexually abusing her, at one point he used a power tool to
vaginally penetrate her (TT page 824, line 24). At the
time, Caesar was supervised by defendant’s mother, who
was the property manager of the apartment complex. (TT
page 1909, 1910) During this period, defendant also told
her close friends that Caesar had been abusing her (TT
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page 1389, line 25). Defendant told Dr. Kirschner, the
People’s psychiatric expert, that there had been a
multitude of situations where Caesar had abused her (TT
page 1909, line 17).

Additionally, a witness recounted that the defendant told
her about other individuals who had abused her, including
a different individual named “Chris” (TT page 1908, line
23). The defendant had also once showed a witness
physical evidence of abuse *418 that had just occurred,
including displaying a ripped shirt and scratches on **604
her cheek, at a time when Christopher Grover was away
for the weekend (TT page 1839, line 20).

Further, an individual who was a police officer, “D.T.”
allegedly abused her. The defendant testified that she
originally moved from her mother’s house to D.T.’s home
to “get away” from Christopher Grover and Caesar. (TT
page 827, line 9) The defendant moved into D.T.’s house
approximately 1 % years after she began her relationship
with Christopher Grover (TT page 1718, line 4).
According to several friends and therapists, D.T.’s
relationship with the defendant was understood to have
been sexually abusive. One witness recounted that D.T.,
according to the defendant, had been stalking the
defendant (TT page 1387, line 8; TT page 1388, line 10)
by showing up at grocery stores and at other places,
uninvited (TT page 1395, line 22, 24). A close confidant
of the defendant understood the relationship between D.T.
and the defendant as “not consensual” (TT page 1397,
line 19), but not forceful (TT 1393, line 4). According to
the defendant’s long-time therapist and confidant, D.T.
had raped the defendant (HT page 164, line 23; HT page
169, line 11). The defendant’s therapist reported that D.T.
had forced the defendant to perform oral sex (H.T. 167,
line 16) and at the time the defendant told her this, the
therapist noted a cut on the defendant’s lip (HT page 167,
line 23). According to the defendant’s therapist, sex with
D.T. was not consensual (HT page 186, line 16) and was
assaultive (HT page 215, line 7). It should be noted that
during the trial, when asked if D.T. ever forced himself on
the defendant, the defendant told the jury “no”. (TT page
829, line 5)

Defendant’s therapist also referred to an account by the
defendant that she was raped by a person nicknamed
“Race” (HT page 240, line 18) while in her 20s, and also
made reference to an abusive encounter with a person
nicknamed “A-Rod” (HT page 253, line 20). At the trial,
every relationship described by the defendant that
occurred with a male partner or acquaintance included
either physical or sexual abuse, or both.

During the trial, multiple witnesses testified to observing

various wounds on numerous parts of the defendant’s
body over time. A friend of the defendant noticed bruises
on the defendant’s cheekbone in 2016 and noted that she
was usually “covered up” (TT page 1247, line 24), but
stated that she did not know how the wounds occurred
(TT page 1250, line 14). Another witness testified that she
had observed bruises and attempts to *419 cover up
bruises with makeup, on numerous occasions (TT page
1252, line 10; TT page 1253, line 10) from 2015 to 2016.
Another acquaintance testified that she noted bruises on
the defendant’s face and arms along with burns (TT page
1258, line 6) in 2015. The same witness noted bruises on
the defendant’s face (TT page 1260, line 5) and noted that
she had been injured almost every time she saw her (TT
page 1263, line 17). The defendant’s midwife noted
wounds on the defendant’s private parts in 2017 (TT page
1289, line 5). In addition, a midwife noted swelling and
bruising to the defendant’s face (TT page 1292, line 6).
The midwife documented the injuries using photos (TT
page 1295, line 23). Another witness testified that she
observed black eyes and bruises on the defendant on
several occasions in late 2015 (TT page 1364, line 1; TT
page 1365, line 23). Another domestic violence
professional noted injuries to the defendant’s cheek,
breast, thigh and private parts in 2014 (TT page 1487, line
24 et seq). At the request of the defendant, Sergeant
Ruscillo of the Hyde Park Police Department was able to
view pornographic pictures of abuse uploaded to “Porn
Hub.” Another witness testified that the defendant would
often wear scarves **605 around her neck and face, even
though the weather did not require it (TT page 1539, line
3) and also noticed a bruise on the defendant’s cheek in
2016 (TT page 1541, line 3).

At the Penal Law § 60.12 hearing, several witnesses were
presented by the defendant, including a witness that had
observed red marks and bruising on the defendant (HT
page 16, line 17; HT page 19, line 18). The defendant’s
therapist testified at the hearing that she observed red
lines on the defendant’s neck (HT page 60, line 8),
injuries to the defendant’s face (HT page 63, line 20) and
was told of burns to the defendant’s private parts (HT
page 73, line 22). This witness also recounted over ten
sessions she had with the defendant where she observed
wounds on the defendant’s person (HT page 60 et seq).

The defendant’s original therapist testified at the § 60.12
hearing that she was able to view a filmed, forced sexual
intercourse video involving another individual and the
defendant (HT page 279, line 23), who she now believes,
approximately five years later, to be Christopher Grover.

Throughout these numerous encounters and reported
observations by the other witnesses, the defendant
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disclosed that Christopher Grover was her abuser to only
two witnesses.

Defendant claimed at trial that throughout the time period
leading up to the homicide, she was under the control of
*420 Christopher Grover. For instance, the defendant was
worried that the victim would find out that she was seeing
doctors and thereby reveal his identity as her abuser to
them (TT page 1460, line 12). Defendant also told her
therapist in an email on December 9, 2016, “I don’t think
there was a way | would be without him, unless one of us
aren’t alive anymore” (HT page 206, line 12).

Defendant’s psychiatric expert, Dr. Hughes, testified at
length about the nature of domestic violence. She
observed that abuse can be interspersed with normalcy
(TT page 1596, line 4). The doctor stated that violence
usually doesn’t happen in public and in front of other
witnesses (TT page 1737, line 17). The defendant’s
mid-wife testified that often, women stay with men that
abuse them and thereby give them permission to continue
(TT page 1358, line 12). Dr. Hughes testified that in her
opinion, Christopher Grover, was still a threat and had
control of the defendant, even when the defendant
possessed a gun on the night of murder (TT page 1741,
line 9). The defendant’s psychiatric expert testified, by a
reasonable degree of scientific certainty, that the
defendant was acting under the influence of Battered
Women’s Syndrome on the night of the homicide (TT
page 1648, line 4).

PEOPLE’S POSITION

In opposition to the defendant’s Battered Women’s
Syndrome defense at trial, and the defendant’s application
pursuant to § 60.12, the People contend that the defendant
was not under the control of Christopher Grover during
the time period before the homicide, is an unreliable
historian regarding her history of abuse and the identity of
her abuser, is inconsistent regarding the facts of the
homicide, and had a host of resources available to her that
would have enabled her to avoid murdering Christopher
Grover.

With respect to Christopher Grover’s control of the
defendant, regarding her financial independence, the
defendant testified that she and Christopher Grover had
separate checking accounts (TT page 991, line 1). Also,
the defendant had a joint account with her father, into
which her father would sometimes deposit money (TT
page 991, line 8). Defendant also stated **606 that she
had a small business creating and selling “booties” to earn

a minor income (TT page 914, line 17).

Further, the defendant’s Battered Women’s Syndrome
expert, Dr. Hughes, stated in her opinion that the
defendant was not *421 socially isolated (TT page 1708,
line 9). Dr. Hughes stated that the victim was not a
jealous person (TT page 1710, line 5) and did not stop her
from seeing a therapist (TT page 1711, line 4). The doctor
observed that Christopher Grover did not object to the
defendant living with D.T., a police officer, and his
family, during their relationship and during the time that
Christopher Grover was allegedly abusing the defendant
(TT page 1718, line 24; TT page 1719, line 6). Dr.
Hughes observed that, according to the defendant, after
Christopher Grover had been regularly abusing the
defendant, the defendant moved from the home of a
police officer into Christopher Grover’s home (TT page
1720, line 19), where the abuse continued.

Dr. Kirschner, the People’s Battered Women’s Syndrome
expert, testified that it was notable that if Christopher
Grover was an abuser, it was unusual for him to allow the
defendant to move in with a police officer while
Christopher Grover was abusing her (TT page 1916, line
7), and thereby trust her to not reveal the abuse. Dr.
Kirschner stated that a common characteristic of a batterer
is to not trust his victim (TT page 1916, line 13). Dr.
Kirschner also noted that the defendant had, in an earlier
published article, publicly rejected marriage to the victim
(TT page 1926, line 2; see also TT page 874, line 7).
According to Dr. Kirschner, these were all indicia that
Christopher Grover was not controlling the defendant. He
also noted that, according to the defendant, she had the
opportunity to leave her residence at night and go for car
rides (TT page 1927, line 22).

Dr. Kirschner also noted that the defendant’s admission to
him that she continued an affair with D.T., including in
Christopher Grover’s home when he was not there, is the
kind of act inconsistent with a person who claims that she
is afraid and under the control of her alleged batterer. In
expressing doubts about the defendant, Dr. Kirschner
stated that having an affair with another man in the
batterer’s home is inconsistent with the actions of an
abused person (TT page 1921, line 17), if the abuse
allegations are true.

In a revealing series of communications between the
defendant and the victim, three days before the homicide,
according to the People, the defendant made a series of
comments and responses to Christopher Grover in a text
conversation:

“Are you this stupid?” (TT page 95, line 25)
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“Do you remember or is something wrong with your
brain?” (TT page 96, line 21)

*422 “l have full complex thoughts like a human
being.” (TT page 97, line 25)

“WTF is wrong with you?”, the defendant observed
that the victim “has some sort of mental disorder” (TT
page 98, line 6)

“l have an asshole man child for a partner. That’s my
disorder.” (TT page 99, line 16)

These quotes are contained in People’s Exhibit 6 and 7.

Also, in defense Exhibit CCCC and Exhibit Y submitted
at the trial, the defense offered the following text
statements were made by the defendant to Christopher
Grover, approximately three days before the homicide:

“What the fuck are you talking about?” (TT page 934,
line 14)

“Are you this stupid?” (TT page 934, line 24)

**607 “Is something wrong with your brain?” (TT page
936, line 17)

“No, | have full complex thoughts like a human being
and you can’t understand them.” (TT page 938, line 21)

“You might have some sort of mental disorder.” (TT
page 939, line 14)

“l have an asshole man child for a partner.” (TT page
940, line 8)

Defendant’s expert, Dr. Hughes, stated that these
statements by defendant were “emotionally degrading” to
Christopher Grover three days before the homicide (TT
page 731, line 21). Also, defendant’s mid-wife, who had
stated that the defendant was controlling of Christopher
Grover (TT page 1345, line 8), believed that both the
victim and the defendant were “sick and abusive” to each
other (TT page 1346, line 9).

The People’s expert, Dr. Kirschner, described the
defendant’s texts as “berating and condescending” (TT
page 1941, line 1). Dr. Kirschner described the activity by
the defendant as “provocative” under the circumstances
(TT page 1943, line 5). He observed that if in fact,
according to the defendant, Christopher Grover found
“respect” to be an important issue, normally disrespect to
the abuser would be a trigger for more abuse. (TT page
1941, line 19)

Dr. Kirschner, the People’s expert, conceded that often
domestic violence victims do not leave an abuser’s home
due to concerns about children or money. However, he
observed that none of those concerns existed when the
defendant left police officer D.T.’s house to move in with
Christopher Grover (TT page 1920, line 18), (who was
allegedly already abusing her) because the defendant’s
children had not yet been born.

*423 ABUSE ALLEGATIONS

The People also argue there is evidence that does not
corroborate the defendant’s allegations of abuse. The
defendant testified that abusive sex and violence
continued during her second pregnancy. (TT page 646,
line 13-25). However, the defendant’s mid-wife testified
that she performed full exams on the defendant during the
pregnancy and did not document any evidence of abuse
during the pregnancy (TT page 1324, line 1).

Further, one of the People’s witnesses, Marissa Hart,
testified that she saw no physical injuries on the defendant
in 2014 (TT page 1805, line 20), and observed that the
defendant dressed the same as other moms that she
encountered (TT page 1809, line 13). Ms. Hart also
testified that the defendant often used fabric bands on her
wrists during gymnastic training (TT page 1814, line 8).
The People contend this is a possible explanation for the
defendant’s reported wrist-binding wounds.

The People assert, most notably, that four weeks before
the night of the homicide, the defendant texted a friend
stating,“It’s okay. | haven’t figured out a way to kill him
yet without being caught, so I’m still here.” (TT page 52,
line 18). The defense contends that the defendant
followed up that text with a “grimacing” emoji
approximately four seconds later, and that the statement
was made in jest.

The People argue there are other facts which do not
corroborate the defendant’s position, but that actually
highlight the defendant’s inconsistencies. For instance,
although the defendant testified that Christopher Grover
destroyed a camera on the night of the homicide, which
according to the defendant had pictures and video of her
abuse, the camera memory was resurrected and no actual
pictures of abuse were found on the camera (TT line 347,
line 13-25). Similarly, although defendant testified that a
laptop which she stated contained evidence of abuse had
been broken in half and submerged under water in **608
a bathtub, presumably by Christopher Grover, the
resurrected computer memory revealed no images of
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pornographic or sexual abuse once it was examined (TT
page 387, line 1).

Also, although the defendant testified that her therapist
had repeatedly told her to secure the photographic
evidence on the laptop and bring it with her if she left
Christopher Grover, (TT page 929, line 6), the defendant
chose not to do so on the night of the homicide.

*424 ABUSER IDENTITY

The People argue that the identity of the defendant’s
abuser is not corroborated by any witness or pictures, but
comes solely from the defendant. The defendant’s expert,
Dr. Hughes, acknowledged that the defendant, in
recounting certain incidents, could have facts “sort of
blend together” (TT page 1734, line 23), and that she may
not have the precision to give details of the who, what,
why, where and when (TT page 1735, line 12). Dr.
Hughes also acknowledged that the defendant at one point
was conflating two separate abusive situations, (TT page
1715, line 1) perhaps because she didn’t want people to
know it was her partner who was the abuser. When Dr.
Hughes was confronted by the People as to whether the
defendant was very confused about who was doing
particular acts to her, meaning Christopher Grover or
Caesar, she stated that she thought the defendant was
confused, and that there were elements of disassociation,
avoidance, compartmentalization, and suppression (TT
page 1714, line 5-11).

The defendant testified at trial that for some period of the
time she was being abused by Christopher Grover, Caesar
was also abusing her (TT page 804, line 4-24). The
defendant testified that Caesar had abused her for
approximately one and a half years (TT page 816, line
16). The defendant stated her memories are fragmented
regarding the abuse that occurred at the same time by
Caesar and Christopher Grover (TT page 823, line 19).
During this same time, the defendant was also in a
relationship with D.T., from whom she had sought
protection from Caesar. However, although the defendant
was willing to tell D.T. that Caesar was abusing her, the
defendant did not tell D.T. that Christopher Grover was
also abusing her, according to the defendant’s testimony
(TT page 828, line 6).

The People allege that the defendant was also inconsistent
about whether the contact with D.T. was forcible, abusive
rape, or consensual. The defendant testified to the jury
that D.T. did not force himself on her (TT page 829, line
6). However, according to her close friend, Elizabeth

Clifton, the defendant told her friend that D.T. was
stalking her (TT page 1387, line 8; TT page 1388, line
10), specifically at a grocery store (TT page 1395, line 22)
and he would often show up places uninvited (TT page
1395, line 24). Elizabeth Clifton also testified that she had
the impression that the contact with D.T. was not
consensual (TT page 1397, line 18).

The defendant also told Sarah Caprioli that she did not
want to have sex with D.T., but “she wasn’t able to stop
it” (HT page *425 164, line 23). Sarah Caprioli also
relayed that the defendant had told her that D.T. had
forced oral sex on her (HT line 167, line 16) and that at
that time, the defendant was observed with a cut on her lip
(HT page 167, line 23).

Sarah Caprioli testified that her understanding was that
the sexual contact with D.T. was not consensual (HT page
186, line 15) and that the contact was assaultive (HT page
215, line 7). Ms. Caprioli recounted that the defendant
told her that at one point D.T. attempted to have sex with
her and she said no to him (HT page 94, line 23).
However, the defendant told the **609 trial jury that the
sexual contact with D.T. was not forced on her (TT page
829, line 5).

Sarah Caprioli also confirmed that she was previously
told by the defendant that she had been raped by a person
named “Race” while in her 20s (HT page 240, line 18)
and that Caesar was assaulting her at the same time D.T.
was having sex with her non-consensually (HT page 241,
line 10). Sarah Caprioli also recounted the defendant’s
statements regarding an abusive sexual contact with a
person she described as “A-Rod” (HT page 253, line 20).

Further, the defendant told numerous people, including
D.T., Elizabeth Clifton, Sarah Caprioli and others that
Caesar had been abusing her, but did not tell any of those
individuals that Christopher Grove was allegedly abusing
her at the same time (TT page 1385, line 18). The
defendant did tell Sarah Caprioli later.

At trial, Sergeant Ruscillo testified that in any abusive
“Porn Hub” pictures that he viewed, there was never a
person, besides the defendant, shown in the pictures (TT
page 1532, line 24).

Dr. Kirschner, the People’s expert, testified that at one
point in her life, according to the defendant another
person named “Chris” had been abusing her (TT page
1908, line 23). The defendant also told Dr. Kirschner, as
she told the jury, that D.T. never forced her or was violent
with her (TT page 1913, line 4). Dr. Kirschner also
questioned why the defendant never told D.T., (TT page
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1913, line 22), a police officer with whom the defendant
had sought and received sanctuary, that Christopher
Grover was abusing her, but had told him about Caesar.

Dr. Kirschner questioned why the defendant, if the victim
was beating her, would move from the sanctuary of a
police officer’s home, into the home of her abuser (TT
page 1919, line 24; et seq TT page 1920, line 10). Dr.
Kirschner described D.T. as a *426 potential “personal
body guard” for the defendant (TT page 1917, line 1) and
questioned her refusal to accept help from him (TT page
1917, line 5).

During his testimony, Dr. Kirschner conceded that burns
and bruises can corroborate abuse, but not necessarily the
identity of the abuser (TT page 2028, line 21; TT page
2029, line 3, line 20). Dr. Kirschner noted that defendant
had different accounts of who abused her at various times,
even when Christopher Grover was not present (HT page
248, line 8).

Initially, the defendant reported that although she had a
history of sexual abuse, there was no contemporaneous
reporting of abuse by Christopher Grover after an inquiry
from her midwife, Susan Ranastatd (TT page 1313, line
14), during her contact with this health professional.

At the § 60.12 hearing, the defendant’s therapist and
confidant, Sarah Caprioli, testified that the defendant had
expressed that she was upset that her mother had told
Detective Hamill of the Town of Poughkeepsie Police
Department that she “makes things up for attention.”

In addition to the People’s allegations that the defendant
was inconsistent regarding the identity of who has abused
her, the People allege that the defendant has been
inconsistent in detailing the type of abuse that she has
endured. The People posit a pattern wherein the defendant
alleges to her close friends and acquaintances that she has
been abused by someone, revealing injuries and some
details to them. However, according to the People, each
time those friends and advisors sought to introduce the
defendant to actual law enforcement professionals, such
as Detective Hamill, Sergeant Ruscillo, CPS and other
entities, the defendant would purposely resist a forensic
gathering of physical **610 evidence and the submission
of a full detailed sworn statement (TT page 1516, line 8 et
seq). For instance, Sarah Caprioli testified that it was she
who told a forensic nurse what had happened to the
defendant and who the defendant’s abuser was (HT page
76, line 11 - line 23), not the defendant.

The defendant stated that in 2014, she had been
interviewed during a forensic nurse exam (FNE) and did

not report that she had been abused by weapons, hard
blows, bite marks, choking or burns (TT page 902, line 22
et seq. - TT page 904). However, approximately five days
later, she reported to a separate entity that she had, in fact,
been burned with a spoon, had been burned and bitten,
and a weapon had been used against her (TT page 904,
line 15; TT page 905, line 18; TT page 906, line 6, line
16).

*427 Also, the People argue that despite leaving Elizabeth
Clifton with the impression that her contact with D.T. had
not been consensual, (TT 1397, line 18) and that D.T. had
stalked her, the defendant asked Elizabeth Clifton to
request that D.T. visit her while she was incarcerated
pending trial (TT page 1399, line 4).

Finally, the People argue there are inconsistent facts in the
record that create questions regarding the abuse sustained
by the defendant. For example, despite the defendant’s
statement that a camera had been used to take abusive
pictures of her and a laptop computer contained images
and information regarding her abuse, no such data was
located on the camera (TT page 347, line 13-25) or the
computer (TT page 387, line 1). The People ask why, if
Christopher Grover was purportedly concerned that
evidence of abuse by him was contained on the camera or
the laptop, would he have made sure they were destroyed,
if nothing had actually been recorded on the devices. The
People also question why an alleged abuser would teach
his victim to load and use a handgun (TT page 731, line 5;
see also TT page 1022, line 4-16) and make sure she
knew how to operate the gun safety (TT page 1022, line
15).

The defendant testified that she had been told repeatedly
by Sarah Caprioli that she should take the lap top with her
if she leaves the victim (TT page 929, line 3). However,
according to the defendant at trial, she could not turn off
her bathtub faucet (TT page 749, line 15), and she also
chose not to take the laptop computer that she discovered
under water, from the scene (TT page 1975, line 5; TT
page 749, line 14).

DEFENDANT’S RESOURCES

Throughout the trial and hearing, the defendant and other
witnesses referenced numerous individuals who knew or
were aware, on various levels, of the abuse that she
allegedly endured. Several of those witnesses testified at
trial. The vast majority of these individuals offered the
defendant help or services.
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These individuals included her friends, including
Elizabeth Clifton (TT page 800), “Nikita” (TT page 801),
Lisa Whalen (TT 716), Lori Horning (HT page 40),
Melanie Bailey (TT page 1262), Michelle Wolin (TT
page 1243, line 25), Lisa Rosten (TT page 1251) and
Noelle Todd (TT page 1535).

Also, according to the defendant, law enforcement
professionals were aware and offered her help, including
Officer D.T. *428 (TT page 803); Sergeant Ruscillo of
the Hyde Park Police Department (TT page 846, 1529);
Detective Chris Hamill of the Town of Poughkeepsie
Police Department (TT page 837); Rochelle McDonough
of the New York State Police (TT page 859; HT page 46);
the Dutchess County District Attorney’s Office (TT page
1532, line 7-13); Melissa Massarone, Domestic Violence
Advocate **611 for the Hyde Park Police Department
(TT page 1525); and Child Protective Services (TT page
974, line 14) (on the day of the homicide).

Other domestic violence trained individuals that the
defendant had access to or a close connection to among
her family and acquaintances include her Aunt Cathy,
who was an advocate at Grace Smith House (TT page
808; HT page 212); therapist Dusty Mason (TT page
806); therapist and confidant Sarah Caprioli (TT page
847); mid-wife Susan Rannestadt (TT page 861);
mid-wife Susan Condon (TT page 863); Domestic
Violence Advocate Judy Lyons (TT page 1486), Debbie
Falasco (TT page 856) and Dr. Woo, M.D., (TT page
889).

According to the defendant, she received specific advice
on how to safely leave Christopher Grover. Defendant
testified that she was very aware of various safety plans
which would help her remove herself from her abusive
situation (TT page 859, line 21). This advice included
suggestions from her therapist and confidant advising her
to remove herself from the residence while Christopher
Grover was at work (TT page 928, line 24). The
defendant testified she was given several reminders that
when she left her abusive home, she should remove the
laptop containing evidence of the abuse (TT page 929,
line 3).

At the § 60.12 hearing, Sarah Caprioli confirmed that she
had advised the defendant that she should leave while the
victim was at work or out of the house (HT page 211, line
3). Ms. Caprioli also advised the defendant that if she
could safely take the laptop that contained evidence, she
should do so (HT page 211, line 18). Ms. Caprioli also
testified that she discussed places the defendant could live
if she left, including with Elizabeth Clifton, at Grace
Smith House, at her Aunt Cathy’s, at her sister’s home

and at her father’s home (HT page 212, line 5 et seq). Ms.
Caprioli also explained to the defendant that she would
help her pack her belongings and leave if she needed (HT
page 213, line 12). An additional witness testified that she
offered the defendant a place to live after observing signs
of abuse (TT page 1262, line 8; 1273, line 3).

According to the defendant, she did not follow Ms.
Caprioli’s advice, nor ask for help on the night of the
murder. The defendant *429 testified that she “had
nowhere else to go” (TT page 746, line 21) on the night of
the homicide. The defendant also testified that she had
helped her sister previously get an order of protection
through Dutchess County Family Court, (TT page 807,
line 25).

Ms. Caprioli also acknowledged that the victim’s family
had given the defendant support and help before the
homicide, paying for her groceries and taking care of her
children on occasion (HT page 218, line 12). However
Ms. Caprioli noted that “access to services” was not the
problem in the defendant’s situation (HT page 219, line
25). Further, Ms. Caprioli told the defendant, when she
heard that CPS would be contacting her, that “CPS is the
safe way out” (HT page 259, line 17). On the day of the
homicide, defendant was individually interviewed by CPS
in her home, but did not disclose any facts regarding her
abuse (TT page 974, line 14).

The law enforcement individuals referenced above all
directly approached or were available to the defendant,
and offered help at some point before the homicide. For
instance, Sergeant Ruscillo of the Hyde Park Police
Department waited for hours to speak to the defendant at
one point in 2015 (TT page 849, line 3), in an effort to
offer her help. Although his efforts were initially
unsuccessful on that day, Sergeant Ruscillo ran to the
defendant as she was leaving the meeting to **612
convince her to sign a statement that had been written by
Sarah Caprioli on her behalf. This would have resulted in
the arrest of Christopher Grover (TT page 1529, line
20-24; TT 1531, line 2). The defendant declined to sign
the statement.

The defendant’s confidant and therapist Sarah Caprioli
confirmed that the defendant would not sign Sergeant
Ruscillo’s sworn statement which had been presented to
the defendant (HT page 114, line 24). Ms. Caprioli
confirmed that the defendant herself never actually told
Sergeant Ruscillo about the abuse in her presence (HT
page 134, line 11), but witnessed Sergeant Ruscillo tell
the defendant, “You have options and don’t have to live
this way.” (HT page 135, line 24).
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Detective Hamill of the Town of Poughkeepsie Police
Department also spoke to the defendant for hours in 2012,
at which time the defendant declined to reveal any details
of her abuse. The defendant’s friend also confirmed that
the defendant did not reveal her abuse to Detective Hamill
in 2012 (HT page 42, line 4).

At trial, there was testimony that several medical
professional and mental health experts also attempted to
help the *430 defendant. At each encounter, the defendant
either refused to identify her abuser or limited the level of
evidence gathering. For instance, defendant initially asked
that her mid-wife not photograph her as part of the
memorialization of her wounds (TT page 1295, line 2),
although the mid-wife ultimately did take photos of the
defendant’s injuries (TT page 1295).

According to the People, a health professional had once
explained to the defendant the difference between a
forensic nurse exam and an evidentiary sex-assault
forensic exam. The defendant was told that a forensic
nurse exam was not utilized to collect evidence for
criminal prosecution (TT page 1498, line 9; TT page
1504, line 23). However, the defendant was also told that
if she allowed the evidentiary exam, it could be used in a
criminal prosecution. The defendant was also told the
evidentiary exam results could be preserved, but could be
withheld and not be submitted unless the defendant chose
to do so later (TT page 1505, line 13-22). The defendant
declined the evidentiary option and chose the
non-evidentiary option.

At trial, there was testimony that during a forensic
examination of the defendant on September 6, 2014, the
defendant disclosed some of the details of her abuse. The
defendant was interviewed on September 6, 2014 during a
forensic nurse exam, and although she did disclose that
she had been abused, when asked that there had been
weapons used, she denied that she had endured physical
blows by hand or feet, that she had sustained any bite
marks, choking, or had been burned (TT page 902, line 22
et seq). The defendant also stated that there had been no
threats of harm (TT page 904, line 3).

However, according to the People, five days later the
defendant was re-interviewed through her therapist, Sarah
Caprioli and thereafter reported that she in fact had
sustained burns in the last five days (TT page 905, line
15), had sustained a bite mark in the previous five days
(TT page 906, line 6), and had also now endured a burn
mark in the last five days (TT page 906, line 19).

On September 12, 2017, approximately two weeks before
the homicide, defendant was evaluated by Dr. Woo, at

which time she did not tell the doctor about her alleged
abuse, nor were there any observations by the doctor of
wounds on her person (TT page 889-894).

DECEDENT ABUSER PROFILE

The People argue, with the support of the People’s expert,
Dr. Kirschner, that **613 Christopher Grover did not fit
the profile, *431 nor did he appear to have the
characteristics of a typical domestic violence abuser.

The defendant described Christopher Grover as a person
who was more like “a big kid” (TT page 931, line 3).
Early on in their relationship, the defendant testified that
she expressed her concerns and hesitation, based on her
previous sexual abuse history, about becoming intimate
with Christopher Grover. The defendant was told by
Christopher Grover that he was willing to wait for “a
year” to be intimate (TT page 762, line 15). As stated
above, Christopher Grover accepted that the defendant
chose to move in with D.T., a police officer, and his
family (TT page 853, line 11-22), during their
relationship.

Several days before the homicide, the victim stated to the
defendant in a text message, “Maybe you’ll be happier if |
go, if I make you so unhappy.” (TT page 910, line 6). The
defendant repeatedly testified at trial that the victim was a
wonderful father and loved his children very much (TT
page 1080, line 9). The defendant also stated this
sentiment to her mid-wife (TT page 1353, line 24).

The defendant’s confidant and friend testified that she had
not observed any of Christopher Grover’s texts to be
threatening or controlling (TT page 1453, line 13).
Sergeant Ruscillo, although being told by the defendant
that the victim had photographed physical and sexual
abuse and then posted them to an internet website, never
actually saw Christopher Grover in any of the pictures
(TT page 1532, line 24).

Also, although there were internet searches discovered on
the victim’s phone which referenced “force in sexual
encounters”, an expert determined that there were no
actual pictures of violent pornography on the victim’s
phone (TT page 624, line 13).

The defendant’s expert, Dr. Hughes, acknowledged that
she did not find any evidence that the victim was jealous
(TT page 1710, line 5) and testified that the victim did not
try to stop the defendant from seeing a therapist (TT page
1711, line 3).
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The defendant told Dr. Kirschner that Christopher Grover
started to abuse her only after she reported violent abuse
by “Caesar” to Christopher Grover. (TT page 1937, line
10) Dr. Kirschner testified that it is inconsistent with a
domestic violence abuser that such abuse only began after
the defendant told Christopher Grover about prior abuse
by another man (TT page 1937, line 5). Dr. Kirschner
testified he had never heard of a *432 situation where
abuse began only after the abuser heard of abuse by a
different individual (TT page 1937, line 16).

Dr. Kirschner reported that the defendant told him that the
victim was great in every other way (TT page 2024, line
15). Dr. Kirschner described that the normal profile of an
abuser includes tactics such as monitoring the victim’s
calls, following her to work, not allowing her to see her
friends and otherwise ensuring control over her (TT page
1904, line 1). Dr. Kirschner testified that there is no
evidence Christopher Grover did such acts. Dr. Kirschner
testified that it is inconsistent with the profile of a
domestic violence abuser to allow the abuser’s victim to
move in with a police officer during the time that the
abuser is abusing his victim (TT page 1916, line 7).

There is no exhibit presented by the People or the
defense, inclusive of the numerous text conversations that
were submitted, where Christopher Grover can be
described to be verbally abusive to the defendant. Further,
there is no quotation contained in any exhibit, where the
defendant complained or made reference to any **614
physical abuse by Christopher Grover to him directly.

7 However, the defendant was able to express criticism of
Christopher Grover as a father and husband during the
above-quoted text conversations.

At trial, the defendant described the unexpected CPS
investigation, involving an investigation of Christopher
Grover for abuse of the defendant, as a triggering event
for the acts that led to the death of Christopher Grover
later that night. Regarding this “triggering event”, the
People argue that Christopher Grover’s reaction to the
CPS investigation and his actions on the night of the
homicide are inconsistent with an abuser who is allegedly
concerned that someone may learn about his abusive acts.

Christopher Grover told Melissa Hart after the visit by
CPS, that CPS had come to see him. The witness
described Christopher Grover as calm (TT page 155, line
8). The defendant also recalled Christopher Grover being
calm regarding the CPS visit (TT page 948, line 19). The
defendant quoted the victim with regard to the CPS visit
as saying, “Don’t worry, its about me” (TT page 987, line

16). The victim also stated to the defendant, regarding the
CPS investigation, that “It’s really going to be ok” (TT
page 728, line 7). Defendant also told Officer Sisilli, at
their roadside encounter, that Christopher Grover thought
“CPS was a joke” (SV 53:18; Defense exhibits BB and
CCCC).

*433 Further, the People argue that the defendant told
Officer Sisilli, the first person she encountered after the
homicide, that “This is the least violent he’s ever been
tonight. That’s why | asked him to let me go” (in support
of their position that the alleged abuse was not occurring
“at the time” of the homicide) (SV 47:05). The defendant
also told Detective Honkala that their intercourse that
night was “gentle” (HV 4:12). The defendant also told
Detective Honkala that the victim had said “he’s sorry”
after a forcible act, and observed to the detective that “he
never says he’s sorry”. (HV 18:02). Defendant told
Detective Honkola during her interview that the intimacy
on the night of the homicide was “not the usual sex, he
was saying sorry” (HV 24:30). Further, defendant
testified that on the night of the homicide, the victim
engaged in sexual intercourse that was “more gentle and
not violent” (TT page 1078, line 5).

On the night of the homicide, according to the defendant,
Christopher Grover showed the defendant how to load his
handgun, take off the safety, and made the weapon
available to her (HV 16:30).

MURDER FACTS

On September 27, 2017, shortly after shooting
Christopher Grover, the defendant came in contact with
Officer Sisilli of the Town of Poughkeepsie Police
Department at an intersection, a short way from her home.
Thereafter, in response to the defendant’s statements
regarding the death of Christopher Grover, Officer
Murray of the Town of Poughkeepsie Police Department
went to the home of the defendant and discovered the
victim on his back on a couch with his legs stretched out,
his hands resting on his mid-section, and his head resting
on a pillow (TT page 312, line 22). Officer Murray also
observed that the shower in the bathroom was running
(TT page 305, line 21) and that the water in the bathtub
was filling, with a laptop computer submerged under the
water (TT page 317, line 12). This device was later
determined to be the laptop of Christopher Grover, which
had been broken in half. Additionally, a semi-automatic
handgun was recovered from the scene near the victim,
which was determined to contain one unexpended round
in the magazine **615 and one unexpended round in the
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chamber (TT page 334, line 22-25). Later, an expended
round was discovered in the pillow under the head of
Christopher Grover, by a forensic investigator (TT page
352, line 6).

*434 Investigator Maria Rouche of the New York State
Police Forensic ldentification Unit, testified that for the
weapon to fire, the trigger must be compressed for each
bullet fired (TT page 433, line 19). A forensic pathologist,
Dr. Kia Newman, testified that she determined that
Christopher Grover was killed with a gun shot wound
which entered the left side of his head (TT page 469, line
13) traveling left to right and slightly front to back and
downward in its path, until it exited Christopher Grover’s
head (TT page 466, line 12). Dr. Newman described the
wound as a hard contact wound (TT page 471, line 8)
which required that the gun be pressed against the skin of
the victim (TT page 473, line 15). Dr. Newman testified
that the tip of the gun was pressed against the victim’s
head and left a “muzzle imprint” (TT page 472, line 10).
Dr. Newman testified that the victim was laying in the
position in which he was found, supine, when he was shot
(TT page 479, line 4; TT page 479, line 23 - TT page 480,
line 5). Dr. Newman testified that the top of the weapon
was oriented towards the top of the victim’s head (TT
page 506, line 8).

The defendant testified for three days regarding her

version of what occurred on the day of the homicide

leading to the death of Christopher Grover.s The series of
events that ended with the death of Christopher Grover

began with contact between CPS and him regarding a

report CPS had received about alleged abuse of the

defendant (TT page 719, line 11). The defendant testified
that she was very concerned about CPS being called in the
days before the homicide, although CPS presented an
opportunity to provide her with assistance and protection

(TT page 970, line 20).

8 The majority of the known facts regarding the events
surrounding the death of Christopher Grover are
offered by the defendant, as she is the sole surviving
witness to the events.

On September 26, 2017, CPS came to interview the
defendant and Christopher Grover separately, and did so
(TT page 721, line 3). On the evening of September 26,
2017, after Christopher Grover had returned from work
and the defendant had been away from her house, the
defendant encountered Christopher Grover when he came
home. At this time, the defendant asked the Christopher
Grover how his CPS interview “went” (TT page 729, line
17).

Therein began a series of events the defendant described
in her testimony, including the destruction of a camera by
the victim and an encounter where the victim instructed
the defendant how to load and use his handgun.
Christopher Grover *435 also instructed the defendant
how to operate the weapon’s safety catch (TT page 1058,
line 8). The defendant testified that the victim placed four
or five projectiles in the weapon. While the victim taught
the defendant how to load and fire his gun (TT page 1022,
line 4-16), the defendant had her phone in her hand (TT
page 1044, line 3). At some point during this encounter,
the defendant testified that Christopher Grover stated that
he could “kill the defendant in her sleep” (TT page 1053,
line 19). Christopher Grover thereafter made the weapon
available to the defendant (TT page 1058, line 16).

The defendant testified that at some point before the
homicide, she entered her children’s room and
acknowledged that while there, and in fear for her life, she
did not exit the ground floor window from her **616
children’s room (TT page 1083, line 9). Defendant
testified that when she returned from the children’s room
to the victim lying on the couch, she thought Christopher
Grover was asleep (TT page 1090, line 16; TT page 1092,
line 12).

At some point on this night, the defendant testified that
she had encountered the victim in the shower (TT page
732, line 18). The defendant testified Christopher Grover
told her, in the shower, that he could shoot her in the
shower, “but it would echo” (TT 732, line 20). Thereafter
the defendant testified she joined Christopher Grover on
the living room couch. While laying on top of the victim,
the defendant stated that the victim produced a gun from
between the cushions on the couch. At that point, while
the defendant was getting up from the couch, the
defendant testified that she kneed Christopher Grover in
the groin (TT page 742, line 5). The defendant stated that
Christopher Grover then dropped the weapon on the floor.
The defendant testified she then picked up the weapon,
and while a few steps away (TT page 743, line 10),
pointed the gun at the victim (TT page 743, line 4), as he
lay on the couch. Shortly before the shooting, defendant
testified that while she and the victim were conversing,
the victim was laying supine and had his eyes closed
while “sighing” (TT page 1115, line 11). The defendant
testified that while the victim was lying on the couch (TT
page 742, line 25), the victim stated that the defendant
will “give him the gun, he will kill her and then the
children will have no one” (TT page 743, line 23). The
defendant testified that there was an ottoman to her right
(TT page 744, line 5). The defendant testified the victim
did not try to get off the couch (TT page 1116, line 9).
The defendant testified that Christopher Grover was a
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black belt in Taeckwondo (TT page 1096, line 18). The
defendant *436 told Detective Honkala that while the
victim was laying on the couch face up, he had spoken to
her, and had “faced her”, but then he “looked up for a
second, then | shot him” (HV 31:58). Defendant also
stated to Detective Honkala, “I think he closed his eyes
for a second and was like ‘you won’t’, then | ...” (HV
32:30).

Defendant testified that she “lunged forward and
squeezed the trigger” (TT page 1116, line 14). Defendant
told the jury that she caused a contact wound to the victim
(TT page 1118, line 14), and stated that after she dropped
the gun (TT page 1121, line 21), she knew the victim was
dead (TT page 1123, line 11).

However, Sarah Caprioli testified that the defendant told
her that she did not believe the gun had touched the
victim’s head (HT page 263, line 2) and also told Ms.
Caprioli that the victim had made some kind of move that
made her think he was about to get up (HT page 263, line
11).

Defendant then testified that, after the shooting she picked
up the expended cartridge (TT page 749, line 1) and went
to the bathroom, but was unable to turn off the tub faucet
that was pouring water on a broken laptop (TT page 749,
line 6). Defendant testified that she could not turn the
shower knobs off (TT page 1132, line 3), but also did not
remove the laptop from the water (TT page 1133, line 6).
Alternately, defendant testified that she then removed the
laptop, but put it back into the running water (TT page
1136, line 7). The defendant also stated that she couldn’t
turn off the water that was destroying the laptop, but also
could not take the laptop from the tub (TT page 1976, line
12). Dr. Kirschner testified that the defendant told him
she did not take the laptop because she didn’t want to
“tamper with evidence”, but did take the shell casing
ejected from the weapon she had fired (TT page 1976,
line 24). Defendant testified that she saw **617 an empty
expended shell near the couch and picked it up, but does
not recall what she did with it (TT page 1150, line 2-7).

Defendant then testified that she did not call 911 (TT page
752, line 15), but rather placed her children in her vehicle,
“drove around” and then went back to her home and
re-entered (TT page 753, line 20). Further, shortly after
the shooting, the defendant called Elizabeth Clifton twice
to tell her that the victim had been shot, but did not tell
her that Christopher Grover was, in fact, deceased (TT
page 1466, line 21). Defendant testified that during the
encounter with the victim before the homicide, she had
access to her phone and had it in her hand (TT page 1007,
line 10), but testified that the victim had ordered her to

shut off her phone (TT page 1009, line 24).

*437 The People argue that the defendant was
inconsistent regarding her account of how she acquired
the handgun before the shooting. During her original
encounter with Officer Sisilli at the roadside, the first
person she spoke to after the homicide, the defendant told
Officer Sisilli that she kneed Christopher Grover (while
they were on the couch), the gun fell on the floor, and the
defendant picked it up (SV 3:32). She also told Officer
Sisilli that she knocked his arm and it fell (SV 42:02). She
then told Officer Sisilli that she elbowed Christopher
Grover (SV 45:57). Defendant told Detective Honkala in
an interview, some hours later, that she had kneed the
victim, that he flinched and “dropped it” (HV 19:45).
When asked by Detective Honkala why the defendant
picked up the expended bullet, but left the handgun,
Defendant responded that she felt that she should not take
the expended shell from the scene (HV 29:33). When
asked by Detective Honkala whether the safety on the gun
was on, defendant testified she was not sure, that she had
just “pulled it” (HV 31:35).

There were also a number of google searches on
Christopher Grover’s phone on the night of the homicide,
reproduced in defense Exhibit Z. The searches contained
phrases such as “will they know she was asleep when
shot” (TT page 106, line 20); “medulla part of scull” (TT
page 111, line 5); “where do you have to get shot in the
head to die instantly” (TT page 110, line 9);“part of brain
to shoot in suicide” (TT page 113, line 17); and finally,
“how they determine | shot person was asleep when shot”
(TT page 114, line 25).

The defendant, on the night she encountered Officer
Sisilli and later spoke to Detective Honkala, never told the
police that Christopher Grover showed her pictures of
“where to shoot someone in the head” on his phone (TT
page 1964, line 8), although she testified that this did
happen that night, at trial.

According to the People, among the numerous unchosen
options the defendant had on the evening of the homicide,
was that although repeatedly being advised to secure the
laptop by Sarah Caprioli, which purportedly contained
evidence of her abuse, the defendant did not do so (TT
page 1975, line 18).

Defendant stated to Detective Honkala at the end of her
interview on the night of the homicide, “It’s obviously
self defense, right?” (HV 33:54).
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ANALYSIS

This Court is keenly aware of the scourge and crisis of
domestic violence in our community. Unfortunately, this
Court *438 presides over numerous cases where domestic
violence has occurred. Most victims don’t want to report
their abuse, because they don’t want to anger the abuser
by reporting them. Such abuse usually occurs in private.
This Court is also keenly aware that an abuser can seem
normal and friendly to the outside world. Further, this
**618 Court supports the important goals and legal
necessity of the battered women’s syndrome defense, as
well as the spirit and goal of Penal Law § 60.12.

However, the Court’s determination, pursuant to § 60.12
of the Penal Law, must be fact-based and of sufficient
weight to support its decision. Our system of justice must,
at its core, be proof-driven, untrammeled by laudable
policy or philosophy.

Under the statute, the burden of proof is on the defendant
to prove that she is factually and legally eligible for relief.
The People oppose the relief requested and ask that the
Court to rule that the ordinary range of sentences for
Murder and Criminal Possession of a Weapon permitted
by Penal Law § 70.00 (2) (a) is appropriate.

The defendant presents a compelling story of abuse, with
horrific allegations that include repeated, sadistic sexual
violence and physical abuse, complete with pictures and
eyewitnesses viewing the results of her abuse. However,
the People raise critical questions about the defendant’s
testimony regarding her alleged abuse, the identity of her
abuser and her violent acts and decisions on September
27, 2017. This factual dispute presents significant
questions regarding the critical issue of the defendant’s
abuse.

A trial jury explicitly determined that the defendant, in
murdering the victim, was not justified, beyond a
reasonable doubt. The legal conclusion that can be drawn
from the jury’s verdict, having rejected the defendant’s
justification defense, was that the jury believed the
murder was intentional, and not in self-defense.

The People and the defense team fully presented and
argued the defendant’s battered women’s syndrome
defense in their lengthy summationse. Although zealously
and forcefully presented by a team of excellent defense
lawyers, the jury rejected the defendant’s battered
women’s syndrome defense. No person can fully explain
the acts of the defendant on the evening of September 27,
2017, but the jury clearly weighed the defendant’s *439
non-lethal options, as against all that she had allegedly
endured, and unanimously found that her decision to kill

Christopher Grover was unlawful. To be clear, although
the jury wverdict is consistent with this Court’s
determination under § 60.12, the verdict is not
determinative.

9 The defense summation was 2% hours, the People’s
summation was 3% hours.

This Court makes no definitive finding as to the level of
abuse the defendant endured during her life, or as to
which person(s) have abused the defendant. There are
significant, unresolved questions regarding the
defendant’s version of what occurred in her past and on
the night of the homicide, as well as weighty questions
regarding the nature of her relationship with Christopher
Grover and the profile of Christopher Grover as an
abuser, in action or by reputation.There are four factual
bases that the Court identifies in support of its decision.
First, due to the inconsistent statements by the defendant
regarding her life-long abuse by Christopher Grover and
others, the expert testimony, and questions regarding the
defendant’s recollection, the Court finds that the abuse
history presented by the defendant is undetermined and
inconsistent regarding the extent of the abuse, as well as
the identity of her abuser(s).

Second, the nature of the alleged abusive relationship
between the defendant and Christopher Grover is
undetermined, based on the demeanor and behavior of
Christopher Grover on the day of his death, as well as
during the weeks prior, as recounted by the defendant and
others. This question is impacted by the notable **619
text communications occurring three days before the
homicide, between the defendant and the victim.

Third, provided throughout testimony from the defendant,
it is clear that the defendant had a tremendous amount of
advice, assistance, support, and opportunities to escape
her alleged abusive situation, and thereby avoid the
decision to take the life of Christopher Grover. By her
own admission, the defendant had help and options within
her family as well as in the broader health care, domestic
violence, and law enforcement community. The decision
not to accept the advice and help of these individuals
when viewed in the context of the homicide facts,
significantly weakens the defendant’s position in her use
of deadly force. In other words, the defendant’s resources
and options must be viewed in the context of choosing to
end Christopher Grover’s life, with regard to the “nature
and circumstances” of the crime committed.

*440 Finally, and most importantly, the specific facts of
the homicidal act, as testified by the defendant herself,
reveal a situation where the victim was supine, with his
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eyes closed, on a couch. The defendant admitted she had a
path to escape through the front door of her apartment,
which was steps away, while armed with the victim’s
deadly weapon, which she had been shown how to
operate. Instead, the defendant lunged forward and shot
Christopher Grover point blank in his temple. These facts
were stated under oath by the defendant. All of the above
four questions and findings, in aggregate, form the factual
basis for the Court’s decision, but the “nature and
circumstance” of the homicide facts are most weighty.

ELEMENT ANALYSIS

The above questions and findings are the factual
foundation of the Court’s legal decision as addressed in
the three relevant Penal Law § 60.12 elements. The
defendant must present sufficient facts, by a
preponderance of the evidence, to be entitled to enhanced
leniency.

In § 60.12(1)(a), the Court is required to determine
whether at the time of the instant offense, the defendant
was the victim of domestic violence and subjected to
substantial physical, sexual and psychological abuse
inflicted by a member of the same family.

As a preliminary matter, the Court does not adopt the
People’s analysis that the defendant is required to be
enduring physical abuse during the crime. The legislature
clearly intended that the defendant must be affected by
physical, sexual or psychological abuse before the
criminal event, and within a reasonable amount of time
during which she would still be under the influence of
such abuse. The defense is correct that there need not be
actual physical abuse at the time of the homicide to satisfy
Penal Law 8 60.12. However, alleged events that occurred
years earlier may be given more limited weight. As the
defense argues, the spirit of the statute requires the Court
to consider the culmination of the abuse endured by the
domestic violence victim. Based on the above factual
conclusions by the Court in this case however, it is not
clear whether the alleged abuse was carried out by
Christopher Grover in part or in whole, and to what
degree.

8 60.12(1)(b) requires the Court to determine that the
abuse was a significant contributing factor to the
defendant’s criminal behavior.

*441 The questions and inconsistencies that remain
regarding the defendant’s alleged abuse and abusers, do
not amount to sufficient proof that the alleged abuse was a

significant contributing factor in the defendant’s act of
murder. The choices the defendant **620 made on
September 27, 2017, and the choices the defendant did
not make on or before September 27, 2017, combined
with the undetermined abuse history and the decedents
personality profile, provide insufficient evidence to
sustain the defendant’s burden that her act was caused by
abuse that was a “significant contributing factor.”

Also, if there was abuse by other individuals inflicted on
the defendant, such abuse by those individuals does not
constitute a significant contributing factor to the
defendant’s criminal behavior, in her act of taking the life
of Christopher Grover in the manner in which she did.
Many of the abuse allegations by others would not
constitute abuse by a household or family member in any
case.

The factual scenario surrounding the homicide and the
events within several days therein create a question as to
whether the purported abuse was a significant
contributing factor. In other words, because the defendant
had numerous opportunities to avoid any further abuse
and was capable of communicating “direct” sentiments to
Christopher Grover, it is unknown what motive compelled
the defendant.

Finally, 8 60.12 (1) (c) requires the Court to regard the
nature and circumstances of the crime as well as the
history, character and condition of the defendant. It is
critical to note that the defendant has no criminal history
and has otherwise lived a law abiding life as a mother and
partner. This Court also accepts that the defendant has
been abused in her life by numerous individuals, as she
has named several perpetrators. Further, there is nothing
else about the history, character or condition of the
defendant that would make her otherwise ineligible for
consideration under this statute.

However, as the Court views the nature and
circumstances of the crime, the defendant does not, by a
preponderance of the evidence, sustain her burden of
proof. Based upon the options and opportunities she had
to avoid her decision to shoot Christopher Grover, as well
as her uncontroverted ability to withdraw from her
apartment while armed with a deadly weapon, the
defendant does not warrant relief under this statute. The
intentional murder of Christopher Grover substantially
outweighs the undetermined details of the abuse and the
*442 abuser. In other words, it is presumed the defendant
may have been abused in her life, but the choice she made
that night, and the manner in which the murder occurred,
outweighs her undetermined abusive history.
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It must be noted that the above factual analysis is based
almost entirely on the defendant’s own version of what
occurred. The People, of course, argue that the defendant
simply executed Christopher Grover as he slept on his
couch.

“UNDULY HARSH”

The purpose of Penal Law § 60.12 is to allow the Court to
consider “enhanced leniency”, which would allow this
Court to consider sentences outside the normal statutory
sentencing guidelines. However, based on the questions
regarding the defendant’s abuse history and the identity of
her abuser, in addition to the violent and unjustified
actions on the night of the murder, sentencing the
defendant within the normal sentencing range would not
be “unduly harsh.”

Regarding the evening of the murder, defendant had a
myriad of non-lethal options at her disposal. At the
moment that she fired the gun at point-blank range into
the victim’s head, the victim was supine, initially had his
eyes closed, and the defendant was armed with a loaded
handgun **621 which she knew how to operate. The
defendant was only steps from her front door. Further, as
detailed in the above opinion, the defendant had
numerous individuals and entities who had offered her
help, as well as advice and suggestions of how to extricate
herself from her alleged abusive circumstances. The
defendant’s testimony regarding the details on the
evening of the homicide, together with her questionable
statements regarding contact with physical evidence, the
alleged actions of the murder, and her inconsistent
recounting of which individuals were abusing her,

undermine her position that she should be considered for
a sentence with “enhanced leniency.”

This Court makes no definitive finding regarding the
abuse of the defendant, as there is compelling evidence
for both parties’ propositions. This includes both the
severity of the abuse and the identity of the abuser(s).
However, according to the defendant’s own testimony,
the defendant had the opportunity to safely leave her
alleged abuser before September 27th. The defendant had
the opportunity to safely leave early in the evening of
September 27th before she shot Christopher Grover. The
defendant had the opportunity to safely leave her home
*443 the moment before she shot Christopher Grover. She
did not choose these options.

Due to the myriad of opportunities the defendant had to
avoid the murder of Christopher Grover, the defendant
fails, by a preponderance of the evidence, to be
considered for a sentence outside of the normal range for
someone convicted by a jury of her peers, of Murder in
the Second Degree and Criminal Possession of a Weapon
in the Second Degree.

Defendant’s application pursuant to Penal Law § 60.12 is
denied.

The foregoing constitutes the decision and order of the
Court.
All Citations

67 Misc.3d 408, 120 N.Y.S.3d 596, 2020 N.Y. Slip Op.
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Proposed Legislation

McKinney's Consolidated Laws of New York Annotated
Penal Law (Refs & Annos)
Chapter 40. Of the Consolidated Laws (Refs & Annos)
Part Two. Sentences
Title E. Sentences
Article 60. Authorized Dispositions of Offenders (Refs & Annos)

McKinney's Penal Law § 60.12
§ 60.12 Authorized disposition; alternative sentence; domestic violence cases

Effective: May 14, 2019
Currentness

1. Notwithstanding any other provision of law, where a court is imposing sentence upon a person pursuant to section 70.00,
70.02, 70.06 or subdivision two or three of section 70.71 of this title, other than for an offense defined in section 125.26, 125.27,
subdivision five of section 125.25, or article 490 of this chapter, or for an offense which would require such person to register
as a sex offender pursuant to article six-C of the correction law, an attempt or conspiracy to commit any such offense, and is
authorized or required pursuant to sections 70.00, 70.02, 70.06 or subdivision two or three of section 70.71 of this title to impose
a sentence of imprisonment, the court, upon a determination following a hearing that (a) at the time of the instant offense, the
defendant was a victim of domestic violence subjected to substantial physical, sexual or psychological abuse inflicted by a
member of the same family or household as the defendant as such term is defined in subdivision one of section 530.11 of the
criminal procedure law; (b) such abuse was a significant contributing factor to the defendant's criminal behavior; (c) having
regard for the nature and circumstances of the crime and the history, character and condition of the defendant, that a sentence of
imprisonment pursuant to section 70.00, 70.02, 70.06 or subdivision two or three of section 70.71 of this title would be unduly
harsh may instead impose a sentence in accordance with this section.

A court may determine that such abuse constitutes a significant contributing factor pursuant to paragraph (b) of this subdivision
regardless of whether the defendant raised a defense pursuant to article thirty-five, article forty, or subdivision one of section
125.25 of this chapter.

At the hearing to determine whether the defendant should be sentenced pursuant to this section, the court shall consider oral and

written arguments, take testimony from witnesses offered by either party, and consider relevant evidence to assist in making its
determination. Reliable hearsay shall be admissible at such hearings.

2. Where a court would otherwise be required to impose a sentence pursuant to section 70.02 of this title, the court may impose
a definite sentence of imprisonment of one year or less, or probation in accordance with the provisions of section 65.00 of this
title, or may fix a determinate term of imprisonment as follows:

(a) For a class B felony, the term must be at least one year and must not exceed five years;

(b) For a class C felony, the term must be at least one year and must not exceed three and one-half years;


https://1.next.westlaw.com/Link/RelatedInformation/Flag?transitionType=Document&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NFD2256477EA54767AD190E977E1F4E38&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYPER)&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=CM&sourceCite=McKinney%27s+Penal+Law+%c2%a7+60.12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000115&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N472772D04D6F427A9D5E4CC6ED756022&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYPEC40M)&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=CM&sourceCite=McKinney%27s+Penal+Law+%c2%a7+60.12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000115&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NA67249E54F9A4C5793452FF3861DD3CB&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N9CF6512516604528A9FE94D9F1624AAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N0F6E1C47D1BC4403B5A7BA0EF9BE4376&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYPEC40PTTWOTEART60R)&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=CM&sourceCite=McKinney%27s+Penal+Law+%c2%a7+60.12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000115&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.00&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.02&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.06&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_57e60000f6d46
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.06&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_236f00000e5f2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.71&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES125.26&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES125.27&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES125.27&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES125.25&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.00&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.02&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.06&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_57e60000f6d46
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.06&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_236f00000e5f2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.71&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS530.11&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_2add000034c06
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS530.11&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_2add000034c06
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.00&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.02&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.06&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_57e60000f6d46
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.06&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_236f00000e5f2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.71&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES125.25&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES125.25&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES70.02&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES65.00&originatingDoc=N810E7A40782A11E98E4BA394F39A50F3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

§ 60.12 Authorized disposition; alternative sentence; domestic..., NY PENAL § 60.12

(c) For a class D felony, the term must be at least one year and must not exceed two years; and

(d) For a class E felony, the term must be one year and must not exceed one and one-half years.

3. Where a court would otherwise be required to impose a sentence for a class A felony offense pursuant to section 70.00 of
this title, the court may fix a determinate term of imprisonment of at least five years and not to exceed fifteen years.

4. Where a court would otherwise be required to impose a sentence for a class A felony offense pursuant to subparagraph (i)
of paragraph (b) of subdivision two of section 70.71 of this title, the court may fix a determinate term of imprisonment of at
least five years and not to exceed eight years.

5. Where a court would otherwise be required to impose a sentence for a class A felony offense pursuant to subparagraph (i)
of paragraph (b) of subdivision three of section 70.71 of this title, the court may fix a determinate term of imprisonment of at
least five years and not to exceed twelve years.

6. Where a court would otherwise be required to impose a sentence for a class A felony offense pursuant to subparagraph (ii)
of paragraph (b) of subdivision two of section 70.71 of this title, the court may fix a determinate term of imprisonment of at
least one year and not to exceed three years.

7. Where a court would otherwise be required to impose a sentence for a class A felony offense pursuant to subparagraph (ii)
of paragraph (b) of subdivision three of section 70.71 of this title, the court may fix a determinate term of imprisonment of at
least three years and not to exceed six years.

8. Where a court would otherwise be required to impose a sentence pursuant to subdivision six of section 70.06 of this title,
the court may fix a term of imprisonment as follows:

(a) For a class B felony, the term must be at least three years and must not exceed eight years;

(b) For a class C felony, the term must be at least two and one-half years and must not exceed five years;

(c) For a class D felony, the term must be at least two years and must not exceed three years;

(d) For a class E felony, the term must be at least one and one-half years and must not exceed two years.

9. Where a court would otherwise be required to impose a sentence for a class B, C, D or E felony offense pursuant to section
70.00 of this title, the court may impose a sentence in accordance with the provisions of subdivision two of section 70.70 of
this title.
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10. Except as provided in subdivision seven of this section, where a court would otherwise be required to impose a sentence
pursuant to subdivision three of section 70.06 of this title, the court may impose a sentence in accordance with the provisions
of subdivision three of section 70.70 of this title.

11. Where a court would otherwise be required to impose a sentence pursuant to subdivision three of section 70.06 of this title,
where the prior felony conviction was for a felony offense defined in section 70.02 of this title, the court may impose a sentence
in accordance with the provisions of subdivision four of section 70.70 of this title.

Credits
(Added L.1998, c. 1, § 1, eff. Aug. 6, 1998. Amended L. 2019, c. 31, § 1, eff. May 14, 2019; L.2019, c. 55, pt. WW, § 1, eff.
May 14, 2019.)

Editors' Notes

PRACTICE COMMENTARY

by William C. Donnino

Introduction

In 2019 (c. 31 and c. 55, effective May 14, 2019), the Legislature substantially revised and expanded the authorization
of Penal Law § 60.12 for a court to impose an alternative, less severe, sentence for a victim of domestic violence
who is convicted of certain felonies.

The statute consists primarily of three parts:

(1) a listing of the felony convictions that are eligible for an alternative sentence authorized by Penal Law § 60.12 in lieu
of any other sentence;

(2) the criteria to apply in deciding whether a person who is convicted of an eligible felony is also eligible for an alternative
sentence, and if so, whether to impose same; and

(3) the alternative sentences authorized by Penal Law § 60.12.

Notably, the statute took effect on May 14, 2019, and the foregoing parts of the statute applied to “offenses committed
on, after and prior to such effective date where the sentence for such offense has not yet been imposed.” L. 2019,
c. 31, § 6. Where a sentence had already been imposed, a separate section, CPL 440.47, was enacted to authorize a
resentence for those incarcerated individuals who would qualify under that section for an alternative sentence under
the revised Penal Law § 60.12.

Eligible Felony Conviction
With exceptions, a defendant is eligible for a sentence pursuant to Penal Law § 60.12 when the defendant stands

convicted of a felony for which a sentence of imprisonment is “required or authorized” by Penal Law § 70.00 [sentence
for a felony]; Penal Law § 70.02 [sentence for violent felony offender]; Penal Law § 70.06 [sentence for second felony
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offender]; or Penal Law § 70.71 [sentence for a class A felony drug offender as defined in subd. (2) [first felony drug
offender], or subd. (3) [second felony drug offender].

The exceptions are for a defendant convicted of homicide, as defined in Penal Law §§ 125.26 [aggravated murder],
125.27 [murder first degree], 125.25(5) [being 18 years old or more, he or she intentionally causes the death of a
person less than 14 during commission of certain sexual offenses]; or a defendant convicted of a terrorism offense
[Penal Law art. 490]; or a defendant convicted of any offense which would require that person to register as a sex
offender [Correction Law art. 6]; or a defendant convicted of an attempt or conspiracy to commit any of those specified
offenses.

Eligible Offender and Criteria for Alternative Sentence

A court may impose a Penal Law § 60.12 sentence in lieu of any other sentence upon a defendant who stands convicted
of an eligible felony, when that person, “following a hearing,” meets three criteria:

(1) the defendant, “at the time” of the offense, was subjected to “substantial” physical, sexual or psychological abuse inflicted
by “a” member of the same family or household [as defined by CPL 530.11];

(2) the abuse was a “significant contributing factor” to the defendant's criminal behavior; in making this determination, it
matters not whether the defendant raised a defense of justification [Penal Law art. 35]; duress, entrapment, renunciation, or
insanity [Penal Law art. 40]; extreme emotional disturbance, or the causing or aiding of suicide [Penal Law § 125.25(1)]); and

(3) upon consideration of the standard sentencing factors, it “would be unduly harsh” to impose the otherwise applicable
sentence of imprisonment.

At a hearing on these issues, “reliable hearsay” is admissible. Given that hearsay that is subject to exclusion at a trial
is by definition not reliable, care must be taken in determining that the offered hearsay is reliable; the source; the
reason, if any, not to speak the truth; and whether there is other evidence tending to corroborate the hearsay should
be considered.

Once a court determines to impose a sentence authorized by Penal Law § 60.12, it must of course then decide what
the sentence should be.

Penal Law § 60.12 Authorized Sentences

A major change in the authorized sentences is the authorization of a determinate sentence of imprisonment rather than
an indeterminate sentence of imprisonment. With the determinate sentence of imprisonment, a period of post-release
supervision [PRS] was provided for by amendments in the 2019 legislation to Penal Law § 70.45(2).

Sentence for a felony in lieu of Penal Law § 70.00

For a class A felony, the authorized alternative sentence is a determinate term of imprisonment of not less than 5 years
nor more than 15 years [Penal Law § 60.12(3)], with a PRS period of 5 years [Penal Law § 70.45(2)].

For a class B, C, D, or E felony, Penal Law § 60.12(9) sets forth the authorized alternative sentence as any sentence
set forth in Penal Law § 70.70(2) for the respective class of felony. If a determinate term of imprisonment is imposed,
the PRS period for a Class B or C felony is not less than 1 year nor more than 2 years; and for a Class D or E felony,
1 year. Penal Law § 70.45(a) and (b).
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Sentence for a violent felony offense in lieu of Penal Law § 70.02

The authorized alternative sentences, pursuant to Penal Law § 60.12(2), are a definite sentence of imprisonment of 1
year (364 days) or less; probation; or a determinate term of imprisonment of at least 1 year and:

e for a class B felony, not more than 5 years, with a PRS period of not less than 2.5 years nor more than 5 years [Penal
Law § 70.45(2)(D];

e for a class C felony, not more than 3.5 years, with a PRS period of not less than 2.5 years nor more than 5 years [Penal
Law § 70.45(2)(D];

e for a class D felony, not more than 2 years, with a PRS period of not less than 1.5 years nor more than 3 years [Penal
Law § 70.45(2)(e)]; and

e for a class E felony, not more than 1.5 years, with a PRS period of not less than 1.5 nor more than 3 years. Penal Law
§ 70.45(2)(e).

Sentence, as a second felony offender, in lieu of Penal Law § 70.06(3), except if the prior or current conviction is for
a violent felony offense

Pursuant to Penal Law § 60.12(10), the authorized alternative sentence is any sentence set forth in Penal Law §
70.70(3) for a class B, C, D, or E felony, respectively. If a determinate sentence of imprisonment is imposed, the PRS
period is not less than 1 year nor more than 2 years. Penal Law § 70.45(2)(c).

Sentence, as a second felony offender, in lieu of Penal Law § 70.06(3) where the prior felony conviction was for a violent
felony offense

Penal Law § 60.12(11) sets forth the authorized alternative sentence as any sentence set forth in Penal Law § 70.70(4)
for a class B, C, D, or E felony, respectively. If a determinate sentence of imprisonment is imposed, the PRS period

is not less than 1.5 years nor more than 3 years. Penal Law § 70.45(2)(d).

Sentence, as a second felony offender, in lieu of Penal Law § 70.06(6) where the current conviction is for a violent felony

offense
The authorized alternative sentence is a determinate term of imprisonment set forth in Penal Law § 60.12(8) as follows:

e for a class B felony, the term must be at least 3 years and not more than 8 years, with a PRS period of not less than 2.5
years nor more than 5 years [Penal Law § 70.45(2)(f)];

e for a class C felony, the term must be at least 2.5 years and not more than 5 years, with a PRS period of not less than 2.5
years nor more than 5 years [Penal Law § 70.45(2)(f)];

e for a class D felony, the term must be at least 2 years and not more than 3 years, with a PRS period of not less than 1.5
years nor more than 3 years [Penal Law § 70.45(2)(¢)];

e for a class E felony, the term must be at least 1.5 years and not more than 2 years, with a PRS period of not less than 1.5
years nor more than 3 years [Penal Law § 70.45(2)(e)].

Sentence for a class A felony for a “first felony drug offender” in lieu of Penal Law § 70.71(2):
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For a class A-I felony, the authorized alternative sentence is a determinate term of imprisonment of not less than 5
years nor more than 8 years. Penal Law § 60.12(4).

For a class A-II felony, the authorized alternative sentence, is a determinate term of imprisonment of at least 1 year
and not to exceed 3 years. Penal Law § 60.12(6).

The PRS period in each instance is not less than 1.5 years nor more than 3 years. Penal Law § 70.45(2)(e).
Sentence for a class A felony for a “second felony drug offender” in lieu of Penal Law § 70.71(3):

For a class A-I felony, the authorized alternative sentence, is a determinate term of imprisonment of not less than 5
years nor more than 12 years. Penal Law § 60.12(5).

For a class A-II felony, the authorized alternative sentence, is a determinate term of imprisonment of not less than 3
years nor more than 6 years. Penal Law § 60.12(7).

The PRS period in each instance is not less than 1.5 years nor more than 3 years [Penal Law § 70.45(2)(e)].
CPL 440.47 Resentence Pursuant to Penal Law § 60.12

In addition to the “prospective” application of the revised criteria and sentences provided by Penal Law § 60.12,
a separate section was enacted [CPL 440.47] to make the alternative sentences retroactive to defendants who were
previously convicted and sentenced and who would meet the present criteria of Penal Law § 60.12. To the extent a
resentence is ameliorative, there is no violation of the Ex Post Facto Clause. People v. Oliver, 1 N.Y.2d 152, 159-60,
151 N.Y.S.2d 367, 134 N.E.2d 197 (1956) (“where an ameliorative statute takes the form of a reduction of punishment
for a particular crime, the law is settled that the lesser penalty may be meted out in all cases decided after the effective
date of the enactment, even though the underlying act may have been committed before that date™). People ex rel.
Lonschein, etc. v. Warden, 43 Misc.2d 109, 119, 250 N.Y.S.2d 15 (Supreme Court, Queens County, 1964) aff'd upon
the opinion at the Supreme Court 15 N.Y.2d 663, 255 N.Y.S.2d 876, 204 N.E.2d 206.

The initial requirement is that the defendant is in the custody of the state, serving a sentence with a minimum or
determinate term of 8 years or more [CPL 440.47(1)(a)].

The statute then sets up an unusual procedure. A defendant must first submit a “request” to the judge who imposed
his or her sentence “to apply” for resentencing [CPL 440.47(1(a)] on the grounds that he or she meets the initial
requirements and is “eligible for an alternative sentence” pursuant to Penal Law § 60.12. If that original sentencing
judge is not available, an alternate judge will be assigned [CPL 440.47(1)(b); see also subd. (2)(b)].

If the court finds that the defendant “has met the requirements,” the court must notify the defendant that he or she may
“apply” for resentence, and the defendant may in turn apply for assigned counsel [CPL 440.47(1)(c)]. The district
attorney is not required to be notified of the “request” to apply for resentence and may therefore have no input
on whether the defendant “has met the requirements” for a formal application. Once the request is granted and the
defendant's application is filed, the district attorney must then be given a copy of the application [CPL 440.47(2)(a)].

The defendant is required to include in the application “at least” two pieces of evidence that corroborate his or her
claim [CPL 440.47(2)(c)]. One piece of evidence “must be” a “court record, presentence report, social services record,
hospital record, sworn statement from a witness to the domestic violence, law enforcement record, domestic incident
report, or order of protection” [CPL 440.47(2)(c)]. The second type of evidence that must be submitted is not mandated
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§ 60.12 Authorized disposition; alternative sentence; domestic..., NY PENAL § 60.12

from a given list; however, the statute provides examples of the type of evidence that may be submitted [CPL 440.47(2)
(c)]. By amendment of a separate section, CPL 390.50(2)(a), the defendant is entitled to a copy of his or her presentence
report for use in the application for resentence.

If the court finds that the applicant “has complied with” the requirements, the court “shall” conduct a hearing and
“determine any controverted issue of fact”; at the hearing, “reliable hearsay” is admissible [CPL 440.47(2)(e)].

Arguably, putting the proverbial “cart before the horse,” the statute appears to have the court “consider any fact
or circumstances relevant to the imposition of a new sentence,” including the defendant's “institutional record of
confinement” before it decides that a resentence is warranted [CPL 440.47(2)(e), second paragraph].

If the court denies the application for resentence, the defendant may appeal of right to the Appellate Division. CPL
440.47(3)(a).

If the court finds that the defendant should be resentenced, the court must notify the defendant of the decision and of
the “new” sentence the court will impose unless the defendant changes his or her mind and “withdraws the application”
or “appeals from such order” [CPL 440.47(2)(g)]. The appeal is “of right” to the Appellate Division, from the order
with the proposed new sentence, on the grounds that the term of that sentence is “harsh or excessive.” If the defendant
is not successful on appeal, on remand to the trial court, the defendant is yet entitled to withdraw his or her application
for resentence. CPL 440.47(3) second sentence.

A defendant is also entitled to appeal of right to the Appellate Division “from a new sentence imposed” on the grounds
that the new sentence is “harsh or excessive,” or “unauthorized as a matter of law.” CPL 440.47(3)(b).

Providing an appeal both from a proposed sentence and from the imposition of that sentence on the grounds that it
may be harsh or excessive is unusual. It may, however, be for a defendant who may wish to argue that a proposed
sentence is harsh or excessive but who would not want to withdraw the application for resentence if that argument
were not successful; in that case, the defendant may choose not to appeal the proposed sentence but upon imposition
of that sentence, would then appeal, arguing that the imposed sentence was harsh or excessive.

The People are not entitled to appeal to the Appellate Division an order granting defendant's application for resentence;
nor, as is standard, are they entitled to appeal the proposed or imposed sentence.

Either party may appeal, by permission, to the Court of Appeals from a qualifying order of the Appellate Division.
CPL 450.90. A qualifying order will not, as is standard, include an Appellate Division order finding in its discretion
that a new sentence is harsh or excessive.

The defendant may request that the court assign him or her an attorney for the appeal.

Notes of Decisions (4)

McKinney's Penal Law § 60.12, NY PENAL § 60.12
Current through L.2019, chapter 758 & L.2020, chapters 1 to 56, 58 to 127. Some statute sections may be more current, see
credits for details.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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“Why Doesn’t She Just Leave?”: A Descriptive Study
of Victim Reported Impediments to Her Safety

Michael A. Anderson,1:® Paulette Marie Gillig,1 Marilyn Sitaker, 2
Kathy McCIoskey,3 Kathleen MaIon,3 and Nancy Grigsby4

Responses of victims at a domestic violence advocacy center indicate that barriers exist to seeking help
that are often overlooked by many mental health professionals. This descriptive study retrospectively
examined 485 victim surveys gathered in a domestic violence advocacy center (Artemis Center for
Alternatives to Domestic Violence) in Dayton, Ohio, over 12 months. Various reasons for returning
included lack of money (45.9%) = 184), lack of a place to go (28.5%,= 114), and lack of

police help (13.5%n = 54). Reasons for returning indicated that barriers prevented the victim from
being safe. The Barrier Model as proposed by N. Grigsby and B. Hartman (Grigsby, N. & Hartman,
B. 1997, Psychotherapyl: 465—-497) is used as a vehicle to explain these findings. This model
incorporates four concentric rings with the victim in the center as the innermost ring. The rings in
order of external to internal represent the environmental barriers, family and social role expectations,

and the psychological impact of the abuse.

KEY WORDS: domestic violence; victim; barrier; escape.

INTRODUCTION

Domestic violence (DV) continues to plague women
of every society. Collinset al. (2000) found in the
Commonwealth Fund 1998 Survey of Women'’s Health

examine the important, but unexplored area of why vic-
tims stayed in or returned to abusive relationships, victim
reports gathered at an urban DV center over 12 months
were reviewed.

Many myths exist concerning why women stay in

that 31% of women respondents were exposed to domes-abusive relationships. Most of these myths have their ba-
tic violence, with 39% reporting exposure to any abuse sis in attempting to understand the individual psychody-

or violence. Barriers in DV are not new, as Rodriguez
et al.(1999) examined physician barriers in identification
and intervention of DV. Yet, only the study conducted by
Fleuryet al.(1998) could be found in the literature quan-

titatively addressing victim reported barriers to escape.

Their limited study only examined the victim calling the
police. People ask, “If a woman is in an abusive rela-
tionship, why doesn't she just leave?” In an effort to

1Department of Psychiatry, Wright State University School of Medicine,
Dayton, Ohio.

2Montgomery County Combined Health District, Dayton, Ohio.

SWright State University School of Professional Psychology, Dayton,
Ohio.

4Artemis Center for Alternatives to Domestic Violence, Dayton, Ohio.

namics of the woman. Hagen (1993) points out that one
does not have to search the previous literature deeply to
encounter such terms as “codependency,” “martyrdom,”
“learned behavior,” and “adult survivors of childhood
abuse” when DV is examined. However, by listening in-
stead to those who ask for help, we may better understand
where the problem truly lies.

Domestic violence is a specific strategy used to sub-
jugate the victim for the gain of the abuser, as shown by
Brown and Ballou (1992). Examining only the relation-
ship or the victim’s behavior directs attention away from
the responsibility of the abuser. This may unintentionally
support the abuser in his pattern of abuse. Minimization,
denial, projecting, and rationalization by the batterer are

5To whom correspondence should be addressed at 149 Hart Street Suitefurther aided by the victim accepting some or all of the

Sheppard AFB, Texas 76311; e-mail: forsail35@yahoo.com.
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blame. Thus, the abuse evolves into a pattern, likely to

0885-7482/03/0600-0151/0 2003 Plenum Publishing Corporation



152 Anderson, Gillig, Sitaker, McCloskey, Malloy, and Grigsby

escalate in intensity and/or frequency (Grahatnal., less alone. The victims are asked to “Check all of the fol-

1994; O'Learyet al., 1989). lowing items that have occurred with your mate” as well
as being asked “If you never left your mate or returned

METHODS to your mate after separating, check those factors which

affected your decision.” An advocate then examines the re-

From June of 1998 to May of 1999, 485 intake sur- sponses to determine apparent risk potential to the victim
veys of women seeking services from Artemis were gath- and offers specific interventions such as assistance filing
ered. The intake process begins by the victim calling the complaints to police or child protective services, provid-
Artemis Hotline, which is monitored 24 hr a day by a ing emergency housing and food, or a number of other
rotating schedule of victim advocates. The advocates atinterventions.
Artemis vary in their amount of professional and on-the- In this study, the results of 485 DV intake surveys
job training. Most are degreed, ranging from the Asso- were tabulated, and are reported here as frequencies, per-
ciate to the Master’s level. Approximately 60% £ 15) centages, and cumulative totals. The results are then ar-
are licensed social workers. At the time they are hired ranged to examine specific patterns or themes according
they are trained in DV intervention for 90 days, with the to a conceptual model by Grigsby and Hartman (1997).
first 30 days as observation time, followed by 60 days of
supervision by experienced advocates. All advocates are
supervised by a licensed independent social worker. TheRESULTS
advocate gathers information from the victim to establish
risk and offers further assistance, if necessary. The intake Types of Abuse Encountered by Victims of DV
is done within 1-14 days of initial contact, depending
on the nature of the assessment. Women who report that The physical abuse reported most often was being
their children have been kidnapped, report an immediately pushed, shoved, or grabbed (87.3%s 414). Other spe-
dangerous personal situation, or have a pending court ap-cific forms of physical abuse reported included destroying
pearance are offered more emergent appointments. or damaging household items (71.286+= 343). General

At intake, the personal assessment is begun by theviolence toward the victim (63.19%, = 298) is quite fre-
victim completing a questionnaire consisting of 20 qual- quent as well as physical injury (59.1%,= 279) and
itative and quantitative questions aimed at eliciting the punching or kicking the victim (58.2%, = 276).

pattern of abuse and other potentially lethal factors. The Verbal abuse, including yelling at the victim (89.6%,
advocate then examines the form for completeness andn = 432), breaking promises (88.0%,= 424), lying
answers any further questions about the form. (86.9%, n = 419), and name-calling (83.2%,= 401)

This questionnaire has been an evolutionary docu- are commonly reported by victims. Blaming the victim
ment, first implemented around 1988. It originally arose for the abuser's problems (82.8%,= 399) as well as
from the data collected in the Stockholm interviews re- telling the victim she’s crazy (74.8%,= 360) or no one
ported by Graham and Rawlings (1991). Leaders at else would want her (60.8%,= 293) are frequent as well
Artemis, who were involved in the Stockholm research, (see Table ).
realized that free-form victim interviews were missing im-
portantinformation. Walker (1994) found that factors such Reasons to Remain or Return Reported by Victims
as memory impairment and victim mistrust were barriers
to fact collection. The questionnaire was formulated in a Ourdataillustrate the environmental barriers encoun-
way that would “normalize” seeking help as well as to tered by victims: lack of money (45.9%,= 184), lack
create a nonjudgmental tone (Bolggral., 1996). of places to go (28.5%) = 114), homelessness (18.2%,

Victims reported to staff that they felt more comfort- n = 73), and lack of support from police (13.580= 54),
able infilling out the questionnaire alone while given time courts (6.8%n = 27), and medical people (2.3%~= 9).
to think of responses, although they can request that ques-More than three of four victims (77.1%,= 341) in our
tions be read to them if needed. The specific content of the study reported they called the police in response to an
questions and structure has evolved as more informationabusive incident and 60.9% & 272) reported they filed
has indicated specific patterns of abuse. The inventory of a complaint against the abuser. The most frequently re-
abusive actions in the questionnaire reflects what victims ported barriers were her mate promising to change (70.5%,
have reported over the 15 years in which the center hasn = 282), her mate apologizing (60.0%,= 240), lack
been in operation, and is offered to jog a victim’s memory of money (45.9%n = 184), and nowhere to go (28.5%,
as well as “normalize” answers to make the victim feel n = 114).
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Table I. Check the ltems That Have Occurred With Your Mate<{482)
Percentage Items Percentage Items
89.6 Yelled at me 58.2 Punched or kicked me
88.0 Broke promises 55.9 Choked me
87.3 Pushed, shoved or grabbed me 55.4 Told me | could not survive without him/her
86.9 Lied to me 51.9 Called home unexpectedly to check up on me
83.2 Called me names like whore, slut, bitch 51.9 Didn’t care for me when | was sick
82.8 Blamed me for his/her problems 49.6 Kept me from sleeping
79.5 Embarrassed me in front of others 46.7 Threatened to harm my family or others close to me
79.5 Criticized my family/friends/coworkers 45.6 Was sexual with me when | didn’t want to be
78.4 Tried to control me 44.7 Threw objects at me
76.3 Denied incidents of abuse 43.2 Came home unexpectedly to check up on me
74.8 Told me | was crazy 42.7 Would not let me see family, friends, etc.
72.2 Was possessive of me 42.5 Controlled all the money
71.2 Destroyed/damaged household items 40.4 Kept me from getting or keeping a job
71.1 Tried to control who | talked to or saw 38.0 Stole my money
70.5 Blamed me for the abuse 375 Told me she/he would find and kill me if | ever left him
68.3 Threatened to hit me 36.9 Hit me with an object
68.3 Tried to control where | went 35.9 Locked me out of the house
65.3 Invaded my privacy 35.0 Would not let me use the phone
63.5 Made fun of me 34.6 Beat me
63.1 Was violent with me 34.0 Threatened me with a weapon
62.9 Blamed me for bad things that happened to me 32.3 Threatened | would never see my kids again
62.4 Controlled all the big decisions in our relationship 28.8 Abused my kids
61.5 Humiliated me in front of my children 26.1 Caused injuries that required first aid
60.8 Told me no one would ever want me 25.0 Threatened to abuse my kids
59.1 Made me fear for my life 23.5 Threatened to abuse my pets
59.1 Caused visible injury 22.7 Abused my pets
22.7 Tried to keep me from going to school 13.3 Harmed my family or others close to me
20.6 Turned off the heat, electric or phone 11.8 Controlled what | was allowed to read
19.9 Kept us from having food 7.2 Caused injuries that required | stay at the hospital
195 Caused injuries that required emergency medical treatment 5.5 Tied me up
18.3 Took my children without my OK 4.0 Stabbed me
14.8 Tried to kill me 1.7 Shot me

Escalating abuse was reported by 74.2%4+285) of
victims. Many victims (77.1%) = 341) called the police
in response to an abusive incident and 60.904=(272)

filed a complaint against the abuser (Table ).

DISCUSSION

for the abuser to ensure the victim remains. Name-calling,
telling the victim she’s crazy or no one else would want
her becomes her only reference. As Grigsby and Hartman
(1997) point out, if information were not such a powerful
tool, abusers would not try to alter it.

O’Leary (1999) found that examining both verbal
and physical controlling behaviors in the domestic set-
ting is clinically important. Our data indicate that being

Whatever the justification used, domestic violence controlled is a prevalent perception by the victim (78.4%,
occurs when one person assaults another, and will onlyn = 370). According to Grigsby and Hartman (1997), this
stop when the batterer stops. However, “assault” is a spe-perception of “being controlled” may keep many victims
cific legal term and fails to fully encompass the range of in the abusive relationship. Control may be examined at
abuse that victims report. Physical abuse is a very com- different points in the abuse spectrum. At one point lies
mon form of DV, as seen in Table I. However, some of the the control by intimidation, whereby the batterer’s will
most frequently reported manners of abuse were verbal inis forced onto the victim, reflected in 71.1% £ 342) of
nature. As opposed to the more direct manner of physi- victims had been controlled in whom they talked to or saw,
cal domination by abusers, verbal abuse is aimed more atensuring the victim no relative measure of her experiences
destroying the psychological identity of the victim as her as being unique and socially unacceptable. Unfortunately,
own person, perhaps in an effort to render her incapable of one of the most difficult aspects of abuse is attempting
independent thought or deed. Misinformation is one way to predict lethality. Almost two of three victims (59.1%,
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Table II. If You Never Left Your Mate or Returned to Your Mate After Separating, Check Those Factors Which Affected Your Decisid®Q)

Percentage Iltems Percentage Iltems

70.5 Mate promised to change 22.4 | felt | was safer with him, because | knew
what he was doing

60.0 Mate apologized 21.9 Threats from mate to find me and kill me

53.8 Love 18.5 Children wanted to go back

46.4 Belief that | should try to make 18.2 Became homeless

my marriage vows work

45.9 Lack of money 16.5 Couldn't get a lawyer

40.1 Fear of being alone 14.8 Mate found me

36.7 Fear of mate 145 Threats from mate to harm my family

35.5 Mate needed me 135 Police didn’t help me

35.3 Missed my mate 9.2 Advice from a priest, preacher, rabbi

34.7 Belief that the children would suffer without mate 6.8 Courts wouldn’t give me help to make mate stop

324 Fear of not being able to survive without mate 6.0 Advice from a counselor

31.2 Threats from mate to kill self 5.3 Mate took children from me

28.5 Nowhere to go or stay 4.8 Shelter was full

24.9 He continually stalked me 2.8 Advice from a lawyer

24.4 Fear that | might lose my children 25 Professionals didn’t understand my culture

22.5 Advice from family or relatives 2.3 Medical people (doctor, nurse, etc.) didn’t

give the help to get safe

n = 279) in our study reported that they have feared for of the mate or belief in promises of change or apologies.
their life at some point. In fact, 14.8% & 70) of vic- Indeed, many victims in this study endorsed those exact
tims reported that the abuser tried to kill them. Another reasons, echoing previous studies. Yet, a plethora of other
point illustrates control as another form of abuse, which responses indicate that external factors also play a major
further entrenches subjugation of the victim. This seemed part in preventing victims from escaping. External factors
to be related to the batterer criticizing friends, family, or may affect the interpretation and implementation of those
coworkers, with 79.5% (= 383) of the victims reporting  internal systems, to the point that love, values, and be-
that this criticism has occurred on at least one occasion. liefs are no longer immutable psychological entities, but
Also, according to the batterer, the victim was deserving of instead are subject to distortions and maladaptations re-
abuse or control (62.9%,= 303). Finally, by controlling sulting from longstanding abuse. For instance, community
resources (e.g., money, employment, etc.), the batterer entesources are weak and many times unavailable to an al-
sures that the victim remains dependent upon the battererready subjugated victim, who has an awareness that she
thus reinforcing subjugation and reducing the likelihood risks her safety even more when she tries to leave as Bailey
of escape by the victim. Isolating the victim from resources et al.(1997) found in their study. It may be hypothesized
or sources of emotional support is another way of control- that women are given messages by the unavailability of
ling the victim. A pattern of isolation indicates notonly the resources that their safety is not important. If the criminal
self-centeredness or egocentricity of the abuser, but alsojustice system cannot protect them, it may appear to be
a self-protective measure of “hiding” the abuse. By sepa- colluding with the abuser’s behavior. As a survival strat-
rating the victim from friends and family either physically egy, women gravitate toward compliance and conciliatory
(42.7%,n = 201) or emotionally (71.1%m = 342), the strategies. In the absence of real protection, it is rational
batterer creates an atmosphere of dependence and controto want to put more faith in the promises and apologies of
Isolation from others prevents sending a “distress call” their batterers.

and fosters a sense of helplessness and/or hopelessness The Barriers Model as proposed by Grigsby and
that encourages or reinforces further abuse. Despite this,Hartman (1997) describes the victim in the center as a
almost all the victims (94.8%, = 420) reported they told  psychological entity, surrounded by four concentric rings

a friend or family member about the abuse. that represent layers of barriers. Focusing from an exter-
nal viewpoint, the outermost ring is that of barriers in the
Why Doesn’t She Just Leave? environment; perhaps the first barrier encountered by the

victim. To escape, resources are needed such as money, a
The fact that the victim does not leave has led some place to go, support from police and courts, or even sup-
observers to suspect merely an internal drive such as loveport from family, friends, or professionals. When these
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resources are lacking, the message is clear that escape igvhat, if any, is the effect of the victim’s attempt of es-
impossible. Even in those communities with available re- caping the abuse? Are there specific behaviors or patterns
sources, the perception of the victim may be that they are that indicate impending physical harm or death of the vic-
unavailable. Linking victims with adequate and appropri- tim? Which avenues of reporting are most successful to
ate resources of necessities and support is vital. Until the escape the abuse? What can the community do to alter the
environmental barriers are breached, any more in-depththreshold of reporting abuse or the response to a report?
intervention is pointless. This illustrates the frustrating Ultimately, what can be done differently in the community
circle of seeking help externally and receiving too little to to help the victim? The theoretical model presented here
escape. is only one of many ways to approach the problematic
The next barrier encountered is that of family and barriers facing the DV victim, although multidisciplinary
social role expectations. Debodd al. (1993) report that  interventions may be the most efficacious. The answer to
female socialization in a patriarchal society relegates her the question “Why doesn’t she just leave?” is multifaceted
to the role of primary caretaker of her relationships and in nature. Prospective studies by the authors that may an-
her family. Other factors include individual and societal swer these questions and others are in progress at this

values and attitudes, and spirituality. The victim’s role as time.

caretaker squarely puts the blame on her for the failing
relationship. This serves to amplify the already burden-
ing blame her abuser puts on her. Internalizing this blame
makes it difficult to escape, as she is expected to repair
the damage. Victims with no other alternatives than to re-
main in the relationship must place a high value on the

promises and apologies of the abuser to survive. The sig-

nificance of this belief system is reflected in promises of
change or apologies by her batterer. Individual and so-
cietal values encourage her to love her batterer (53.8%,
n = 215), believe that her children would suffer if she
leaves him (34.7%n = 139) and want to return to him
(18.5%,n = 74). Spirituality is certainly a factor when

a religious leader (9.29%) = 37) advises the victim to
remain.

The Barriers Model also recognizes the psychologi-
cal impact of the abusive relationship as its next barrier.
Fear, hypervigilance, and lack of trust are hallmarks of
long-standing abuse (Walker, 1994). Survival tactics are

learned by the victim as a matter of necessity. Fear of mate

(36.7%,n = 147), and fear of not being able to survive
alone (32.4%n = 130) are some results noted. Some vic-
tims go so far as to report that they felt safer in staying,
as they knew what the abuser was doing (22.4%, 90).
Victims learn that it is pointless to even try to escape be-

cause of the barriers in place and instead, adopt a stance of

compliance in an effort to at least control the abuse. Un-
less a safe, nonjudgmental, trust-producing relationship is
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The Diagnostic and Statistical Manual of
Mental Disorders, fourth edition (DSM-IV)
designates high frequency, distressing, involun-
tary memories—that individuals make great ef-
forts to suppress yet are unable to forget—as a
central component of posttraumatic stress dis-
order (PTSD). In McNally's words, “PTSD is
fundamentally a disorder of memory” (2003a,
p. 782) and, as such, memory must play a fun-
damental role in the study of trauma, and PTSD
in particular (Spiegel, 1997; Sutherland & Bry-
ant, 2008). Accordingly, understanding the na-
ture of the traumatic memory—encoding and
retrieval, remembering and forgetting—is es-
sential to understanding the traumatic experi-
ence and the nature of the symptoms that de-
velop asaresult. One of the main disagreements
regarding the nature of traumatic memory
touches upon what at first glance appears to be
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a simple question: is the trauma remembered
well or rather poorly?

The Traumatic Memory Argument Versus
the Trauma Superiority/
Superiority Argument

According to Janet (1925, 1904), the memory
of traumatic events is unique: the traumatic
event is neither symbolized nor properly coded/
conceptualized and thus remains outside of the
autobiographical self (van der Kolk & Fidler,
1995). Indeed, the traumatic memory is en-
coded bodily and not conceptually; as aresult it
lacks context and lies outside the subject’s con-
trol (Ehlers & Clark, 2000; Rothschild, 2000;
van der Kolk, 1994). Moreover, because the
traumatic memory is fragmented and the subject
islesslikely to be ableto retrieve it voluntarily,
traumatic memories can be automatically and
involuntary evoked by unknown stimuli (Ehlers
& Clark, 2000; Ehlers, Hackmann, & Michael,
2004; Terr, 1990).

This line of thought is directly connected to
the traumatic memory argument, according to
which traumatic experiences result in memory
impairment. Indeed, according to some re-
searchers, including Brewin (2001), Byrne, Hy-
man, and Scott (2001), Nadel and Jacobs
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(1998), and van der Kolk and Fidler (1995), a
traumatic event is poorly remembered. For in-
stance, comparing Vietnam veterans with PTSD
with those not experiencing the disorder, Mc-
Nally, Lasko, Macklin, and Pitman (1995) and
McNally, Litz, Prassas, Shin, and Weathers
(1994) found that those with PTSD experienced
deficits in retrieving specific memories. In ad-
dition, Koss, Figueredo, Bell, Tharan, and
Tromp (1996) found that memories of rape were
less clear and vivid than other unpleasant mem-
ories (for more on this issue see Kihlstrom,
1995; Kihlstrom & Schacter, 1995; Shobe &
Kihlstrom, 1997).

Contrary to the traumatic memory argument,
James (1890) argued that sufficiently stressful
events may “leave a scar upon the cerebral
tissues’ (p. 670). Similarly, McNally has sug-
gested that traumatic experiences are remem-
bered “all too well” (2003a, p. 783). This argu-
ment is known as the trauma superiority/
superiority argument (Porter & Peace, 2007).
Furthermore, Peace and Porter (2004) argue that
the memory of traumatic events is neither frag-
mented nor impaired. Whereas the quality of
traumatic memories remains steady and fixed
over time, the quality of positive memories de-
clines.

Yet there is evidence that, at least in some
cases, the traumatic memory is not as strong,
solid, and fixed over time as the traumatic indi-
vidual feels; in fact, the opposite is true. Like-
wise, Brewin (2007) and Kindt, van den Hout,
and Buck (2005) have demonstrated that there
exists a fundamental gap between subjective
reports on the one hand and objective measure-
ment on the other.

The issue becomes yet more problematic if
we accept the suggestion made by Berntsen,
Willert, and Rubin (2003), Dekel and Bonanno
(2013), and Ehlersand Clark (2000) that thereis
a relationship between the current state of the
subject—with or without PTSD—and descrip-
tions of traumatic memory given in self-reports:
it appears that at least in certain cases the man-
ner in which the posttraumatic individual relates
to his traumatic memory is nothing other than a
reflection of his posttraumatic symptoms (Kindt
et a., 2005). On this basis, Foa, Molnar, and
Cashman (1995), in agreement with McNally
(2003a), argue that the coherency of a trauma
narrative is in fact a measurement of successful
treatment. Thusit would seem that the nature of

traumatic memory can tell us more about the
current state of the subject than about the trau-
matic event itself.

Given that traumatic memory plays a central
role in posttraumatic disorders (McNally,
20033), it is clear that the differences of opinion
regarding the issue outlined above are not only
semantic. Indeed, this problem touches upon
our ability to understand and define posttrau-
matic disorders, and as a result also upon our
capability to provide the right treatment to those
suffering from them.

Given that the issue of traumatic memory has
such far-reaching conseguences in various ar-
eas, and to understand this issue better, it is
necessary to define the particular features of
traumatic memory.

Particular Characteristics of the
Traumatic Memory

Fragmentation

A patient suffering from fragmentation of
memory is unable to link memories with certain
times or places. According to Ehlers et al.
(2004), it is not clear whether fragmentation
results from retrieval problems (in the present)
or encoding difficulties that took place at the
time of the trauma. Furthermore, one must dis-
tinguish between a failure in encoding during
the traumatic event and the encoding of periph-
eral details rather than the central experience.
Indeed, during atraumatic event “ Attention nar-
rows, enabling only certain aspects of the expe-
rience to get encoded” (McNaly, 2003a, p.
783). Therefore, we must be careful not to con-
fuse information that has not been encoded with
amnesia. In addition, we must distinguish be-
tween information that has been encoded and
that the person is unable to access on the one
hand and information that was not encoded in
the first place (an encoding deficit) on the other
(McNally, 2003b). A further problem (which is
not unconnected) regards the gap between sen-
sory processing and conceptual processing of
the traumatic event.

Sensorimotor Features Versus
Conceptual Encoding

According to van der Kolk and Fisler (1995),
traumatic memories involve significant sensori-
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motor features. The subject remembers the sen-
sory and emotional elements of the traumatic
experience yet lacks linguistic/contextual fac-
tors: “traumatic ‘memories’ consist of emo-
tional and sensory states, with little verbal rep-
resentation” (van der Kolk & Fisler, 1995).
Moreover, it should be noted that van der Kolk
and Fisler (1995), in agreement with Rothschild
(2000), argue that the failure to categorize and
integrate the traumatic event with other experi-
ences lies at the very core of PTSD pathology.
One of the reasons for this is the sensory mem-
ory’s tendency to erupt uncontrollably in the
present, causing the posttraumatic subject to
feel that the trauma is taking place once more,
here and now.

Intrusive Memories

Intrusive trauma memories include night-
mares and flashbacks (Ehlers et al., 2004). Dur-
ing the occurrence of an intrusive memory, the
subject may lack any awareness of the current
reality; in fact, the intrusive memory may have
a sense of nowness and, as a result, posttrau-
matic participants feel that when they remember
the traumathey arein fact reliving it (McNally,
2003b). Essentially, intrusive memories are un-
wanted and uncontrolled, they are rich multi-
modal (movie-like) mental images with highly
detailed sensory impressions of the traumatic
event (Krans, Néring, Becker, & Holmes,
2009).

Intrusive memories may be triggered by gen-
eral traumatic memories. However, this is un-
common because intrusive memory and epi-
sodic memory are not the same; rather, each
depends on different retrieval processes (Ehlers
et a., 2004). Thus the cues that trigger intrusive
memories are for the most part connected to the
event in atemporal, not contextual, manner:

The involuntary reexperiencing of the traumatic event
is triggered by a wide range of stimuli and situations.
Many of the trigger stimuli are cues that do not have a
strong semantic relationship to the traumatic event, but
instead are simply cues that were temporally associated
with the event (Ehlers & Clark, 2000, p. 325).

Furthermore, intrusive trauma memories,
even years after the traumatic event, involve
physical responses (Ehlers & Clark, 2000;
Ehlers et a., 2004). Although describing these
memories is not an easy task, when doing so,
participants use sensory terms such as seeing,

hearing, smelling, and tasting (data-driven)
(Ehlers et a., 2004).

Because sensory (data-driven) information is
retrieved from the memory without any time-
perspectiveit remainsfrozenin time, retaining a
quality of nowness, and is perceived as a current
threat (Ehlers & Clark, 2000). Accordingly,
new information about what “really happened”
during the traumatic event does not have any
effect on the content of intrusive traumatic
memories (Ehlers et a., 2004).

Interestingly, it appears that these same intru-
sive and unwanted memories frequently repre-
sent moments of explicit trauma recollection,
known as hotspots. These hotspots tend to be
associated with emotional peaks of the trau-
matic memory or with the feeling of a threat to
the sense of self, the moment at which the
situation “changed for the worse” (Ehlerset a.,
2004, p. 411). Yet, whereas according to Hol-
mes, Grey and Y oung (2005), hotspots are gen-
erally moments at which the posttraumatic in-
dividual senses some kind of threat or negative
self-perception, Ehlers and Clark (2000) argue
that they do not usually represent the worst
moments but rather those immediately preced-
ing the main trauma.

Aims and Goals

Aswas already noted, researchers are divided
over some of the most basic questions involved
in the field of traumatic memory. This lack of
agreement is expressed by various (competing)
theories concerning the nature of traumatic
memory. The goal of this study is not to test
which of these theories are more acceptable.
Rather, this study seeks to go beyond laboratory
research examining the character of the trau-
matic memory among victims of trauma suffer-
ing from PTSD to reach the subjective experi-
ence, with an emphasis on the bodily
experience, a dimension that has yet to be ade-
quately explored (for a theoretical discussion
see Ataria, 2013, 2014).

The quantitative approach, although advanta-
geous in some respects, has some critical limi-
tations, in particular its failure to present a mul-
tifaceted picture of the traumatic memory. Thus
although the quantitative approach helps us to
expose a number of fundamental questions, it
falls short in answering them. Among these
questions are the following:
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1. What isthe relationship between the nature
of traumatic memory and the current PTSD
symptoms?

2. |s the traumatic event remembered espe-
cialy “well” or is the opposite the case?

3. Can the posttraumatic individual’s mem-
ory be trusted?

4. What is the relationship between the nature
of traumatic memory and the intensity of the
current symptoms?

In a sense, some of these questions (which
represent only a few examples of the many that
could beraised) arein fact artificial. They result
from a quantitative approach that tends to over-
simplify and does not allow usto understand the
subjective experience, which is at times more
complicated than a collection of symptoms and
problems. In-depth interviews of participants
experiencing PTSD can remedy this lack, re-
vedling the multifaceted nature of traumatic
memory. Therefore the aim of this study isto go
beyond the oversimplification that often charac-
terizes quantitative studies of traumatic memory
and explore the full complexity of traumatic
memory.

To this end, open-ended interviews, placing
theindividual at the center of the research (Cre-
swell, 2007; Moustakas, 1994), were conducted
with 36 terrorized Israeli individuals (to my
knowledge the broadest quantitative study of its
kind conducted in Israel to date), all recognized
by the Israeli Office of Social Security as suf-
fering from PTSD.

The goal of this article is not to present new
categories (with regard to PTSD), but rather to
enrich the existing categories and to creste a
dialogue between current knowledge (surveyed
in the introduction) and that arising from the
interviews—which bring to the foreground the
bodily level of experience. In so doing, this
article seeks to clarify confusions generated by
variable-based research and, as aresult, reframe
the questions regarding the nature of the trau-
matic memories among those suffering from
PTSD. In this process some of the questions that
have been presented above simply become re-
dundant and some of the contradictions which
seem to arise from quantitative studies turn out
to be, in fact, part of the complexity that char-
acterizes the posttraumatic individual. That is,
the posttraumatic individual can be defined, in
her very essence, as full of inner contradictions.

In turn, these contradictions are expressed in a
complexity that lies beyond quantification.

Method

Participants

Interviews were conducted with 36 victims of
terror attacks, including suicide bombings of
buses and other crowded areas, stabbings, and
rockets launched from Gaza and Lebanon. The
interviewees were aged 22—78 years (mean age
50.56, SD = 12.26), 13 male and 23 female (for
more details see Table 1). All are recognized by
the Israeli Office of Social Security as experi-
encing PTSD (recognized as having more than
20% disability), all members of the charitable
organization “OneFamily” (a nonprofit organi-
zation).

The interviewees had experienced a trau-
matic event between two and 41 years before
the interview—mean years since trauma being
10 years (2003, SD = 6.58)—and seven of the
interviewees had experienced more than one
traumatic event. All of the interviewees had
undergone a course of therapy consisting of at
least 12 sessions in the past, 22 of them are
currently in therapy, and 31 are being treated
with medications. Thirty-two of the interview-
ees were born in Israel and four are immigrants
from other countries (three originating from the
former Soviet Union and one from America).

Procedure

After receiving all the requisite ethical ap-
provals, 97 members of “OneFamily” filled out
anumber of questionnaires, including the PTSD
Check List and civilian (PCL-C). The PCL isa
standardized self-reported rating scale for
PTSD based on DSM-IV. It includes 17 items
corresponding to the key symptoms of PTSD
and poses questions about symptoms in relation
to stressful experiences (Weathers, Litz, Her-
man, Huska, & Keane, 1993).

In addition to the PCL the following were
used: Dissociative Experiences Scale (DES): A
psychological self assessment questionnaire
that measures dissociative symptoms (Carlson
et al., 1993); Generalized Anxiety Disorder
7-item (GAD-7) Scale: A clinical tool to screen
for anxiety and used to assess its severity in
clinical practice and research (Spitzer, Kroenke,
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Williams, & Lowe, 2006); Patient Health Ques-
tionnaire (MDD-PHQ-9): The PHQ-9 is the
nine item depression scale of the Patient Health
Questionnaire, based directly on the diagnostic
criteria for major depressive disorders in the
DSM-1V (Lamers et al., 2008).

The next stage involved a second approach to
42 participants randomly selected from those
scoring above 44 (range of 17—85) on the PCL.
A cutoff of 44 reveals better sensitivity (.94),
specificity (.86), and overall diagnostic effi-
ciency (.90) with motor vehicle accident victims
(Blanchard, Jones-Alexander, Buckley, & For-
neris, 1996). Furthermore, the National Center
for PTSD (U.S. Department of Veterans Af-
fairs) recommends that anyone scoring above
44 seek medical advice and/or therapy. There-
fore it seems that there exists some agreement
regarding the cutoff point of 44 in the PCL
guestionnaire.

Of these, 36 agreed to participate in the re-
search and were interviewed accordingly. The
interviews were conducted in Hebrew (they
were recorded and later translated) by myself in
the homes of the interviewees or at another
location where the interviewee felt comfortable
enough to speak freely (according to his or her
choice) and lasted between 45 minutes and 2.5
hours.

The Interviews

The interviews were conducted according to
the phenomenological approach. Phenomenol-
ogy focuses on the study of experience from the
individual’s perspective: taken for granted as-
sumptions and usual manners of perception are
“bracketed out.” In this way pure phenomeno-
logical research seeks to describe rather than
explain, and as such it begins from a standpoint
without hypotheses or preconceptions. Phenom-
enological methods are particularly effective at
drawing out the experiences and perceptions of
individuals from their own perspectives (for a
detailed discussion see Creswell, 2007; Mous-
takas, 1994). In particular, because the “phe-
nomenological method is characterized by its
ability to reach the depth of the bodily experi-
ence” (Ataria, 2013, p. 17), and because the
traumatic experience is encoded bodily somati-
caly (Rothschild, 2000; van der Kolk, 1994),
using the phenomenological approach as a

method is extremely useful in the case of indi-
viduals experiencing PTSD.

| conducted the interviews and presented my-
self as a doctoral candidate working together
with the OneFamily fund, of which al the in-
terviewees are members. In addition, | informed
the interviewees about my background in work-
ing with terror victims (including former pris-
oners of war). | emphasized that the aim of the
interview, as of previous studies | had con-
ducted, was to let their voices be heard. Like-
wise, | made clear that | was well aware of the
difficulties involved in describing and returning
to the traumatic event and that | greatly appre-
ciated their willingness to make this effort. Fol-
lowing this, the general aims of the project—to
improve our understanding of the traumatic ex-
perience and how it is remembered—were ex-
plained to the interviewees.

While interviewing the posttraumatic indi-
vidual one must remember that there are, in
fact, two kinds of memory systems: (a) the
“verbally accessible memory” (VAM), which
is integrated with other autobiographical
memories and thus can be retrieved deliber-
ately as needed, and (b) the “situationally
accessible memory” (SAM), which does not
use verbal code. Indeed,

the SAM system contains information that has been
obtained from extensive, lower level perceptual pro-
cessing of the traumatic scene, such as sights and
sounds that were too briefly apprehended to receive
much conscious attention and hence did not become
recorded in the VAM system (Brewin & Holmes,
2003, p. 357).

It has been argued that the phenomenological
approach enables us to reach, at least in a lim-
ited fashion, the SAM system (Ataria, 2014).
By adopting the phenomenological approach
we follow the principle that one must stop ask-
ing “why” and start asking “how” (Maurel,
2009). We are not looking for the “truth” but
rather seeking out the authentic experience that
can revea the prereflective self consciousness
experience, and by doing so we may be able to
“bring a person, who may not even have been
trained, to become aware of his or her subjec-
tive experience, and describe it with great pre-
cision” (Petitmengin, 2006, p. 229). Indeed,
given that PTSD goes hand in hand with over-
generality or the existence of fewer specific
memories and more general memories (Moore
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& Zoellner, 2007, p. 420), cracking the
“cooked-up/ready made story” is crucial.

In accordance with the phenomenological
approach, it was made clear at the outset of
the interview that there are no “right” or
“wrong” answers and that the aim is to re-
ceive the richest possible description of the
experience itself. Interviewees were also in-
formed that they could terminate the inter-
view at any point. Thereafter, participants
were asked to describe the traumatic experi-
ence in detail. It is important to add that in
most cases these interviewees feel very much
forgotten, perhaps one could even say aban-
doned, so that they really wanted to tell their
story and describe their experience in great
detail. Thus the difficulty | faced was not in
drawing out details but rather avoiding a sit-
uation in which interviewees sought (whether
consciously or not) to please me and thus say
what they thought | wanted to hear. There-
fore, throughout the interview | emphasized
(although not in a critical manner) how im-
portant it was to remain faithful to the authen-
tic memory and that there are no “right” an-
swers.

Participants were asked to describe first and
foremost the bodily experience during trau-
ma—the aim of this is to break through the
autobiographical story that is usually told in
an interview and reach the experience itself;
to penetrate through the prepared/cooked-up
story into the primary and prereflexive expe-
rience (Depraz, Varela, & Vermersch, 2003;
Vermersch, 2009). Following this, the inter-
viewee was asked once again to retell their
whole story, yet focus on the bodily experi-
ence in the present, describing how the body
feels when remembering the traumatic event.
It isimportant to emphasi ze that in most cases
this occurred naturally, without any need for
special guidance: when describing the trau-
matic experience the interviewees repeatedly
returned to the intensity of the bodily experi-
ence during the event itself as well as when
retelling it. At the next stage, more specific
guestions were posed regarding the nature of
the memory of the event itself, for example,
How would you define the traumatic event in
comparison to other difficult memories in
your life?; Are there things that you do not
remember from the event?; How certain are
you concerning your memory of the traumatic

event? (It is interesting to note that on more
than one occasion the interviewees them-
selves raised questions of this kind). The
guestions were not posed judgmentally, but
rather as part of the ongoing dialogue with the
interviewee and in a shared attempt to clarify
specific gaps that arose in his or her story.

Data Analysis

The interviews were analyzed according to
the grounded theory approach (Glaser &
Strauss, 1967; Strauss & Corbin, 1994),
which is rooted in a pragmatist philosophical
approach (Charmaz, 1995) and helps re-
searchers to increase the analytical power of
their work. According to this approach the
researcher remains as close as possible to the
data and allows the data to “speak for itself,”
both in the presentation of the results and in
their discussion (Strauss & Corbin, 1990). In
this sense we remain faithful even to the
words themselves: the very “language in
which people communicate about trauma pro-
vides an important window into understand-
ing the nature of PTSD” (O’'Kearney & Per-
rott, 2006).

It is important to emphasize that this sys-
tem of analysis does not involve hypotheses
or categories fixed at the outset of the re-
search. Rather, the categories arise from the
dataitself (Charmaz, 1995). The central prin-
ciple of research of this type is to remain
faithful to the initial data. As the narrative
themes in the interviews are grouped into
categories, the level of abstraction rises,
while remaining faithful to the data. The most
decisive stage of the research is the creation
of the initial categories (Ryan & Bernard,
2000), and only following this do the more
advanced processes of construction, decon-
struction, and abstraction occur in the discus-
sion and conclusion (Strauss & Corbin,
1990). Specifically, the discussion remains
faithful to the data arising, yet enables a
broader dialogue between the data and what
we already know about traumatic memory. In
this process, existing knowledge about trau-
matic memory is examined throughout in re-
lation to the data arising from interviews
(without prior assumptions). In addition,
some new insights are being generated.
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Results and Discussion

The Strongest Memory of the
Traumatic Event

A majority of interviewees mentioned that
they have one very strong memory of the trau-
matic event, one that is much stronger in com-
parison to other memories of the traumatic
event in particular and their other memories in
genera. For instance, Zoe, relates that:

Two years ago my father was staying with me. . . and
then he died and | was with him all day and it was very
difficult, but | remember the mortar better than | re-
member what happened with my father. I'll tell you
what happened that day with my father but not with the
same degree of detail and accuracy (Zoe).

Through an analysis of the interviews it is
possible to discern two categories of the stron-
gest memory of the traumatic event (the second
of which is divided in turn into a number of
subcategories):

1. “Initial moments’: the moments directly
preceding the traumatic event itself, when the
individual becomes threatened—The strongest
memory is the first blow to my window (Joseph);
The missile that fell in front of my eyes
(Ophelia); There was a whistle, | won’t forget
that whistle. A really loud whistle (Zelda).

2. Representation of the most distressing mo-
ment, corresponding “to the worst moments of
explicit trauma recall” (Holmes et al., 2005 p.
13). These include the following:

a. Horrors, such as unbearable sights of
wounded people: I’m standing and looking at
the wounded. | see a lot of blood. It’s part of me.
It’s with me all the time (Beth); The boy’s
severed leg. That’s a sight | don’t want to
remember . . . . His leg was . . . half of his leg
was gone. And our neighbor was sitting with a
towel and trying to stop the bleeding. Because it
was spurting out (Zoe).

b. Dead bodies: | see him sitting in the same
position, just dead, like someone had sat him
down. That will never leave me (lan); | remem-
ber her head on me covered in blood, and I
think she’s dead—that doesn’t go away, that’s
imprinted on my memory (Michelle).

c. Blood: A madness of blood . . . . | remem-
ber it now. A madness of blood. Really, like so
much blood. That’s a really strong memory that
also completely takes over. That’s a few of the
images that | really remember (Norman); | see

the picture of the child with blood dripping from
him (Zechariah).
d. Surredlistic events:

| am one hundred percent certain about the hand. Now,
because it's so surred to find a hand, and because it's
really so intense and horrifying, in some way it affects
me more than the dead people I’ ve seen. When you see
a hand on its own, without a body, there's something
very sad about it, very lonely. It's horrifying. | saw a
hand. It waslying there. Without a person, that is, there
was no corpse. That's something that's imprinted and
doesn’t leave you, not even 30 years later (Arnold).

e. A family member or a close friend suf-
fered or wasinjured: I’m holding my daughter
and all her organs are outside (Eleanor); The
little girl was crying all the time. | remember
crying (Georgina); And | remember that he
sat next to me and he was shaking and . . . |
stroked his head, | remember that image all
the time (Samuel). Or the (accidental/
intentional) abandonment/neglect of a family
member:

| just remember that we forgot and left our youngest
child outside. | just remember that all of a sudden she
was knocking on the door, “Mom, you forgot me.” |
can't get that out of my head. | remember that clearly,
like it happened now (Olivia).

This memory of the trauma that is stronger
than all others either represents the initia
moments of the trauma (1) or, alternatively,
(2) the most horrifying image of the traumatic
experience. Both are fixed (or at least the
posttraumatic individual has this impression)
over time and when they reemerge retain the
quality of here and now; both are intrusive
memories. It is significant that none of the
interviewees reported having memories of
both kinds and thus it is possible to conclude
that in most cases the posttraumatic individ-
ual possesses only one very strong memory of
the traumatic event, stronger than any other
memories of it. In many cases the traumatic
experience is eventually reduced to this one
memory.

This phenomenon lies at the heart of the
concept of the traumatic memory as a kind of
black hole. The traumatic memory is reduced
to one specific fragmented moment, a moment
without a story. Indeed, this tension consoli-
dates the posttraumatic symptoms and stands
at the center of the research of traumatic
events.
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The Sensory Nature of the
Intrusive Memory

The intrusive memory can be categorized on
the sensory levels of sight, smell, and hearing:

1. Visions, mainly of blood — | see in front
of me the wall with blood on it (Georgina); | see
these pictures of blood all day. It comes to me
during the day, it comes to me at night (Beth).

2. Smélls. Blood — To this very day | smell the
child’s blood and my own (Zechariah); Dead bod-
ies and wounded people — The smell of the
wounded. Of the bodies. | really smell them
(Beth); The smell of burned flesh. I remember that
smell from that day (Simon); Gunpowder — | can
be walking along now and remember the smell,
for example. The smell of gunpowder (Jacob);
Smoke — The smell of smoke. To this day it
comes to me and it’s overpowering, it’s something
that doesn’t go away (Tanya).

3. Sounds: Gunshots — Sometimes | hear it. |
feel those bursts of gunfire, the shots. Then all of
a sudden | find myself running for cover in the
middle of the street, and then | look back and
there’s nothing there, it was all in my head (Ed-
ward); Explosions (BOOM) — My strongest
memory is of the booms (Rachel); The PLAK of
the missile’s entry, that doesn’t leave me, it’s a
kind of hazy sound . . . it’s in my ear all the time
(Samud); The whistling of the rocket — The
sound of the rocket, that whistle, that whoosh,
stays in my ear for a long time. | hear that whistle
all the time (Carole); Screams — What | mainly
hear today are their screams. Sometimes | am
going up the stairs and her screams . . . Trem-
bling” (Georgina); | hear the shouts (John).

These statements support the observation by
van der Kolk and Fisler (1995) that intrusive
memories can appear in avariety of modalities,
yet these sensory modalities do not occur mu-
tually. Apart from Georgina and John, who de-
scribed two different kinds of intrusive memo-
ries, none of the interviewees mentioned more
than one kind of dominant sensory memory.
Thusit appears that the sensory traumatic mem-
ory is isolated, providing further evidence that
during a traumatic event the experience is not
unified but rather fragmented. Furthermore, it is
very clear from the interviews that intrusive
memories retain the quality of here and now.
The traumatic (intrusive) memory lacks the
sense of “something from the past . . . the
sensory impressions are reexperienced asif they

were features of something happening right
now” (Ehlerset al., 2004, p. 404). Additionally,
the posttraumatic individua has the impression
that the intrusive memory comes out of nowhere
and remains fixed over time. These memories
are experienced bodily, triggered by a wide
range of stimuli, and perceived as a rea and
present threat. In the next section we will see
how this one fragmented-somatic memory be-
comes a black hole.

I nability to Forget

As Rachel says, the traumatic memory can-
not be forgotten (Rachel). Similarly, Norman
feels that he is unable to forget because the
memory of the traumais simply too strong. The
posttraumatic individual remembers the trau-
matic experience al too well—I have a problem
forgetting, | wish I could (Norman)—and this
represents a fundamental problem, as James
outlines,

| don’t want to remember it. Even the pictures that
were taken and printed in the newspaper then, | don’t
want to keep them. | don’'t want to seeiit, don't want to
remember it, don’'t want anything . . . . Remembering
the actual event is bad for me (James).

Indeed, posttraumatic individuals long to for-
get but find themselves unable to do so. In the
words of Kimberly and Joanna, | don’t know if
I will ever forget it (Kimberly); I remember,
how can | possibly forget? If only it were pos-
sible (Joanna).

To understand the posttraumatic individual’s
inability to forget, we need to understand that to
remember and to forget are not opposites: not to
remember something is not the same asto forget
it and forgetting is not necessarily a disruption
of memory, but rather the opposite istrue (Eyal,
2004). “Remembering can also prompt forget-
ting” (MacLeod, 2002, p. 135; see also Ander-
son, Bjork, & Bjork, 1994). On the basis of the
interviews, it is possible to suggest that in its
very essence, traumatic memory disrupts the
ability to forget what needs to be forgotten.
Thus it seems that, at least in some cases, a
partial amnesia, or amnesic gaps, indicates that
the structure of the posttraumatic individual’s
memory has not collapsed. Indeed, Y ovell, Ban-
nett, and Shalev (2003) found that memory gaps
surrounding the moments of greatest emotional
intensity occurred among those individuals that
underwent a traumatic experience and did not
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develop PTSD. Hence, it is not surprising that
the interviewees in this study, al of whom
developed PTSD, feel that they remember the
worst moments of the traumatic experience all
too well.

In turn, this inability to forget causes the
fragmented traumatic memory to invade new
territories of the mind, manifested in the post-
traumatic individual’s impression that she is
haunted by it (Schiraldi, 2000). Furthermore,
while other positive/constructive autobio-
graphical memories are totally forgotten or
become attached to the traumatic memory, the
traumatic memory becomes continuously
stronger and more central. Damasio (2003)
argues that our stories define us, that one's
identity is constructed by one's life stories:
“memory is an action: essentially it is the
action of telling astory” (Janet, 1925, p. 661).
Indeed it is widely agreed (e.g., Robinson &
Taylor, 1998) that the autobiographical mem-
ory is organized around narrative-like struc-
tures. Accordingly, if the traumatic memory
is the main story of a subject’slife, it is clear
that her identity is rooted within the traumatic
event itself. Indeed, the interviews demon-
strate how the traumatic experience becomes
constitutive for individuals experiencing
PTSD: I live that event every day. Every day
it’s like it’s that date again . . . . Everything
that happens in life takes me back to the
moment of the trauma, everything reminds me
of the trauma (Colin). The posttraumatic in-
dividual reexperiences the traumatic event
over and over again: Since then I’m living it.
| can’t forget a thing. | experience it all the
time. | feel it all the time, all the time (Sam-
uel).

As can be seen, the autobiographical self is
sucked into the traumatic memory as if it
were a center of gravity: different kinds of
memories then attach themselves to the trau-
matic memory. It appears that the sense of
self in the present adapts in accordance with
the nature of the traumatic experience—
traumatic memories act as a kind of magnet,
resulting in substantial changes to the sense of
self. Thus likening the autobiographical field
to ageneral relativity gravitational field (met-
aphorically speaking), we may say that the
traumatic memory acts as a black hole that
sucks into it everything else.

Physical and Emaotional Experiences While
Remembering (in the Current Moment)

For the posttraumatic individual, recalling the
traumatic event is accompanied by negative
bodily sensations such as stress. While | am
remembering it there is a feeling of stress all
over my body (Samuel). These sensations take
on various forms: Seizing up—when | talk
about it, | feel like | seize up (Sarah); Frozen-
ness—I feel it in my body, in my shoulders. |
feel the fear . . . seizing up, frozen. | feel it. And
also now, when I see all kinds of events that are
connected with it, it comes to the surface . . . in
the body, | get these shivers, get . . . a kind of
anxiety (Joseph); Shivering—I return to it.
Also, because my heart is not quiet at that
moment . . . . Something’s not right. I shiver all
over, and | can’t calm down (Edward); Shaking,
trembling, palpitations and sweating—When |
tell the story, while I’m thinking about it, | cry.
I’m shaking, a kind of agitation, palpitations,
and sweating (Kimberly); All my body is shak-
ing (Beth); To this day when 1 talk about it you
can see that | am shaking (Amanda). These
physical reactions in the present moment can
become even more extreme.

While Zelda is remembering the traumatic
event, the physical experience is even more
severe than at the time of the event itself
(Zelda), and Beth becomes hysterical: Right
away | start crying uncontrollably . . . . I'm
hysterical and I’'m falling apart (Beth). Kim-
berly feels that when recalling the traumatic
experience she is flooded with feelings, para-
lyzed, out of control and eventually collapses
(Kimberly).

Furthermore, while remembering the trau-
matic event, some posttraumatic individuals ex-
perience once again similar bodily experiences
that occurred during the trauma. As Edward
describes this,

When | am remembering | feel once again the pain of
theinjury, | feel the bullet entering my back. | feel the
burning. Look, even now it's like you took a burning
iron rod and pushed it into my back (Edward).

lan adds: | feel the pain . . . it burns now all
over my body. Here and now, like I’m being
burned now (lan). A unique feature of traumatic
memory is the feeling of reexperiencing the
trauma while remembering. Indeed, Amanda
feels that when remembering the traumatic ex-
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perience | am there . . .. I’m more there than |
am here (Amanda). Likewise, Ophelia com-
ments that it always takes me there (Ophelia),
and Carole adds that she is inside the picture—
I’m there (Carole).

Interestingly, a few individuals claim that
when recalling the traumatic experience they
feel inside the situation even more than they did
during the event itself. For instance, Zoe says
that When | remember it I’m there more than |
was when it happened . . . when I think about it
and remember, it’s more difficult than it was at
the time (Zoe). Zelda adds that, when | remem-
ber it now I am more connected to the event
than | was when it happened, I’'m really there
(Zelda).

Furthermore, it seems that when posttrau-
matic individuals recall the traumatic event they
feel asif they are reexperiencing and reliving it
once again. For instance, when remembering
the event, Sarah is really there seeing every-
thing again with my own eyes (Sarah). Georgina
provides the same description: When | remem-
ber, it’s with my own eyes. From my own per-
spective, like | was there. I’m there (Georgina).
It appears that this sense of returning to the
physical viewpoint of the traumatic event is
common to all of the interviewees: I’'m there,
completely there. | see the dirt under the floor
again (Emma); | see it like I’'m there again. |
see that I’'m there and remember with my own
eyes, exactly like when | was there, then (Ed-
ward); When | remember it’s like I’m still stand-
ing in the exact same place (Zoe); When I
remember today | really see it in front of my
eyes now (Tracey). lan describes the same ex-
perience in even more radical terms: it took me
back to the exact minute that | was sitting on the
seat. It’s like I’m sitting in the driver’s seat of
the bus at that same moment (lan). Interestingly,
Joseph, another bus driver, gives the exact same
description: Now that we’re talking | feel like |
am sitting in the driver’s seat again, it’s a
nightmare, you’re not sure where you really are
(Joseph).

It should also be noted that posttraumatic
individuals cannot control this experience, as
Edward says:

I'm there. I'm there in the event, | can't separate
myself from it. It's impossible, impossible. These
things are out of my control. You're not in control,
simply not in control of yourself. When it happens
you're not in control (Edward).

Mark adds that:

When | remember, I'm there straightaway, I'm just
there. If only it wasn't like this, if only it was just
another memory, but it isn't. Every Time | remember
it's simply like being there and | don’t even feel that
it's a memory, rather that it's my reality (Mark).

Essentially, in this situation the posttrau-
matic individual loses the sense of here and
now:

When | am recalling it, I'm there, | feel it. | remember
that | was there, how he said “ALLAH HU AKBAR”
and then it's like I'm aready there—really there, not
here, not with you, not hearing and not anything.
There! (Edward).

Thus it seems that the traumatized individual
cannot locate herself in time; sheis, in Tracey’s
words, both here and there (Tracey). In the
most radical cases the traumatized individual is
simply torn between the present moment and
the moment of trauma and cannot tell where she
realy is: I’m here and I’m there, | have no real
idea of where | am (Beth).

Essentially, this phenomenon stands at the
core of dissociative symptoms in the present.
Gallagher and Zahavi (2008) argue that all
our experiences are characterized by a sense
of egocentric-bodily and first-personal per-
spective upon the world. Zahavi (2006) adds
that thisis a precondition for aminimal sense
of self. As demonstrated by the interviews,
the traumatic memory can shift the egocentric
bodily and first-personal perspective from the
current moment to the moment of the trau-
matic event (in that sense it cannot be defined
as a memory at all). This can, at least par-
tially, explain the findings of Klein and
Janoff-Bulman (1996), according to which
there is a relationship between posttraumatic
symptoms and (@) decreased use of first-
person pronouns and (b) increased use of oth-
er-person pronouns. In addition, because trau-
matic memory is intrusive and accompanied
by strong physical reactions, the posttrau-
matic individual feels detached from the pres-
ent moment, as if she has two different view-
points on the world: one is in the moment of
the trauma, the other in the current moment.
Yet the posttraumatic individual is neither
here nor there/then. Thusit seemsthat thereis
a link between the intrusive nature of trau-
matic memory and dissociative symptoms in
the present, precisely because the intrusive
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memory affects the ability of the posttrau-
matic individual to determine where she re-
aly is.

The Quality of the Traumatic Memory:
An Inherent Tension

Posttraumatic individuals report that their
traumatic memory is solid. Indeed, as we al-
ready saw, many feel that the memory of the
traumatic event is in fact their strongest mem-
ory. Rebecca says that this is the memory that |
most remember from my life (Rebecca), and
Ophelia comments that this is my strongest
memory, it’s imprinted in my head and remains
fixed over the years (Ophelia). Similarly, lan
insists that his memory of the traumatic event is
reliable and unchanging over time:

What | am telling you now is what | remember with
great certainty. | didn’t lose consciousness. It's 100%
certain. More than 100% certain. It's like it's fixed in
me, and | believe that in another 2030 years, if I'll be
alive, the picture of what happened won't change (1an).

Indeed, Mark argues that his traumatic mem-
ories have not altered over the course of 40
years: | remember it, 1 remember it today.
That’s what | remember, really, over the years,
we’re talking about what, 40 years now? Some-
thing like that? My memories don’t change
(Mark).

The posttraumatic individual believes that
her memory of the traumatic event is not only
reliable but also rich in detail. For instance,
Diana states that she remembers everything (Di-
ana), while Georgina adds that she recalls every
detail of the traumatic event: It’s impossible to
forget. | feel that | remember it very well (Geor-
ging). Olivia agrees, relating that she remem-
bers this event better than other momentsin her
life: I remember it excellently compared to
other events in my life. | know how to recall
what seem like rather small details which I
wouldn’t remember from other situations (Ol-
ivia). Colin provides a similar description of
this as his strongest memory—I remember ev-
ery detail (Colin)—and adds that the traumatic
memory is sequential. Simon and Emma agree,
claiming that it isa continuous memory (Simon)
and there are no gaps in the sequence (Emma):
Quite amazingly, only one of the 36 interview-
ees reported any doubts regarding his traumatic
memory:

| saw ahand. It waslying there. Without a person. That
is, there was no corpse. There was no one around. The
hand was very, sort of, perfect. And what | remember
isthat | wrapped it up, and | brought it back. What was
very strange was that there was also an ID document,
and here | am not even certain if thisisn’t some kind of
dream or something like that, an addition. Even so | see
the picture, that next to the hand was an 1D document
... 50 | remember the hand, and | also have some sort
of image, of which | am almost certain, but | think that
regarding alot of events that | experienced during that
event, | sometimes . . . | have some kind of doubt,
maybe | only dreamt them . . . there's some kind of
preoccupation with this, with the question of their
existence, or whether they’re just adream or something
like that (Arnold).

Interestingly, although posttraumatic individ-
uals feel that their memory of the traumatic
event is strong and reliable, they also report
that, apart from the memory of the event itself,
since the occurrence of the trauma, their mem-
ory, in general, has fundamentally deteriorated.
As Simon notes, My memory is completely
messed up, but | can’t forget that event (Simon);
Beth fedls the same: My memory has been to-
tally messed up, but I remember everything
from A to Z about the terror attack (Beth).
However, it should be noted that according to
McNally (2003Db), “athough people with PTSD
often complain about having a poor memory,
their memories are rarely worse than anyone
else’'s’ (p. 128). Accepting McNally’sinsight, |
would like to suggest that the problem facing
individuals suffering from PTSD is not one of
remembering other things but rather, as we al-
ready saw, of forgetting the traumatic event.
Because they are flooded by their own frag-
mented traumatic memories, it appears to them
that they forget many other autobiographical
memories. At the same time the strength of the
traumatic memory increases continuously over
time (at least in their own eyes): | forget things.
But that same moment of the trauma | remember
all too strongly. It’s like it took over all my
other memories (Carole). Indeed, Deena de-
scribes the phenomenon in a similar manner:
Many things in life I don’t remember, but that |
remember very well (Deend). As can be seen,
apart from Arnold, al the interviewees were
adamant concerning the quality of their trau-
matic memories—they are strong, continuous,
and remain fixed over time. Nevertheless, an
analysis of the interviews reveals that in some
cases, those same interviewees who had earlier
stated that their memory of the traumatic event
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was complete, stable, and continuous, suddenly
claimed, in a completely spontaneous manner,
that they did not really remember the traumatic
event at all.

For instance, Beth, who insisted that she re-
members the traumatic event in great detail,
also made the following statement: | don’t re-
member anything. | remember myself being hys-
terical, hysterical. |1 don’t know what happened
at all. I just remember that everything was gray
(Beth). In addition, Amy, who complained that
she is unable to forget the traumatic experience,
notes that |1 don’t remember, no, I don’t remem-
ber exactly. | don’t know, | have no idea. | don’t
know what happened at that moment. | don’t
know (Amy). Similarly, although Emma ini-
tialy claims that she remembers the traumatic
event very well, later in the interview she says
that, in fact, it’s dark, | don’t remember any-
thing (Emma).

This is also true of Samuel, who notes that
it’s something confused . . . it’s completely
mixed up (Samuel). Paradoxicaly, then, al-
though all of the interviewees express the view
that the traumatic memory isthe strongest mem-
ory of their lives, they aso report amnesia or
lack of memory about the traumatic event—it is
hard to tell, however, whether the problem lies
in encoding or retrieval; whether the event has
been forgotten or simply does not exist in the
memory. Anna, for instance, says, | don’t re-
member anything. A total black out (Anna).
Amanda adds that there was smoke and shak-
ing, that’s it. At the bottom line that’s what |
remember. Nothing, | don’t remember anything.
Nothing (Amanda).

Three further examples serve to demonstrate
the extent of the gap between the subject’s
impression that traumatic memories are her
strongest memory and the real state of her mem-
ory:

1. As was quoted above, lan claimed that
his traumatic memories are more than 100%
reliable and that there are no time-gaps in his
memory of the traumatic event. However,
later in the course of the interview lan gave a
totally new and different description:

| don't have a sequence at al, | remember certain
images, | lost consciousness for prolonged periods, for
example, afterward | found out that the bus rolled more
than 20 m downhill and | don’t remember that at all
(lan).

2. Years after the traumatic event, Norman
discovered that even though he remembers
seeing dead bodies, he is not quite so certain
that this happened:

For many Years | was sure that | saw bodies . . . . But
recently | have talked about it abit with my parentsand
they say that | didn’t see them—that it couldn’'t have
happened. | am still sure that | saw them, but now |
don’t know what to think. | think that they are saying
this to help me but they don’t understand that | need to
know what really happened there (Norman).

3. Georgina's case is the most radical. Al-
though Georgina insisted that she remembers
the traumatic experience in great detail, she
cannot explain her own story:

| have a friend that lives in a building behind those
houses opposite us and she called me during the event.
| don’t remember that. And she insists, she says that |
answered her call—three times! It’'s terribly strange, it
seems totally weird to me. She says that she asked me
“Georging, are you ok? Is everything ok?’ And she
says that | said “Yes, everything's fine” | don't re-
member myself talking [to her]. | don't remember
anything about this but sheinsists that she spoke to me.
| can’t explain it . . . how is it possible that | don't
remember this detail? . . . it drives me crazy
(Georgina).

Thus, on the basis of the interviews it seems
that the traumatic memory has several deficits:

1. It is confused, disorganized or interrupted
and nonsequential: It’s all very confused . . . a
fragmented memory. Everything there is pretty
fragmented (Sarah); | don’t really remember a
sequence (Mark); | remember something really,
really foggy (Arnold); Everything is disorga-
nized in my head (Olivia); | don’t remember, my
head was not calibrated (Carole); Of the event
itself I remember almost nothing (Norman).

2. Lack of details: Q (Me): The person who
treated you and looked after you, do you re-
member what he looked like? A: No. Q: If |
asked you about his hairstyle would you remem-
ber? A: No. Q: His face? If you saw him on the
street would you recognize him? A: No.
(Ophelia).

3. The feeling that it is not my memory: It’s
like I’m telling something that isn’t mine (Mar-
ianne); It didn’t happen to me, | wasn’t there
(Norman).

4. The tendency to complete the memory
with details that the subject does not really
remember: We ran home—this running was ter-
rible, we called the emergency services, they
arrived and they treated me and him. They took
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us to the center for mental help (Emma). Yet
later in the interview, this story is repeated
spontaneously with different details:

| was shaking all over. Both of us were shaking. Both
of us were hysterical. And the hysteria made us wet
ourselves and then, after less than a minute, the police
arrived and took us home and there they were already
looking after us (Emma).

5. Encoded events that have been deleted —
amnesia: There are things that | can’t remember
at all. It’s like they’ve been erased from my
memory. Like someone took an eraser and
erased them. Really, like that. There are things
that have disappeared from my memory.
Erased, because there were times that | remem-
bered more, | know that. Also, sometimes peo-
ple tell me things about the event that | told
them and | have already forgotten (Samuel); In
some way my memory of the event itself is half
erased (Arnold); | saw that he shot them in the
head, what | don’t remember seeing is that he
took the butt of his gun and crushed their skulls,
apparently | saw it and it’s been erased—it was
right in front of my eyes less than two meters
away. | don’t know if it’s been erased or not, but
for me it’s like I didn’t see it (Mark).

As the interviews demonstrate, on numerous
occasions interviewees who claimed at the out-
set that they remembered the traumatic event
extremely well discovered, during the reflexive
process, that their memory is in fact fragmen-
tary and lacking significant details.

This (alleged) paradox takes us to the prob-
lem at the heart of this study: the two (seem-
ingly contradictory) arguments regarding the
nature of the traumatic memory, the traumatic
memory argument on the one hand and the
trauma superiority argument on the other. |
would like to suggest that there is no rea con-
tradiction between the two. As a constructed
story, the traumatic memory is indeed poorly
remembered (as in the citations from the inter-
views in this section, specifically in 1-5 above),
yet at the same time the traumatic experience
leaves a scar on the bodily level. Somatic mem-
ories are encoded and then stored as implicit
kinds of memories which, in turn, rely “on the
communication network of the body’s nervous
system” (Rothschild, 2000, p. 37) and thus are
not easily removed (Rothschild, 2000; van der
Kolk, 1994). This explains many of the phe-

nomena described by the posttraumatic individ-
uals interviewed in the course of this research.

Thus, it seems that there is one kind of story
on the level of the autobiographical self—
semantic and explicit yet poorly remembered—
and a different kind of “story,” remembered all
too well, on the bodily level; the latter is neither
a semantic nor a declarative kind of memory,
but rather a “memory on a somatosensory or
iconic level” (van der Kolk, 1994, p. 258). No-
tably, the bodily/somatic memory of the trauma
can be triggered into recall when stimuli
(smells, sights, sounds and more; see above,
The Sensory Nature of the Intrusive Memory)
similar to those that occurred during the trau-
matic event appear and trigger the resurfacing
of traumatic memories. As Ehlers et al. (2004)
emphasize, the subject is aware of some of
these, but is completely unaware of others.
Moreover, as we aready saw, these memories
are accompanied by a strong bodily experience
that causes the posttraumatic subject to feel that
the traumatic event is happening once again
here and now. Therefore, based on the inter-
views conducted, it is possible to suggest that
even though the body of the subject remembers
the trauma al too well, in many cases inter-
viewees lack an organized memory of the trau-
matic experience. Specifically, the narrative
memory of the experience is extremely frag-
mentary, disassembled, and lacking central de-
tails; in extreme cases it is totally absent. This
being said, it isimportant to understand that the
posttraumatic subject feels that she remembers
the trauma very well, principally because the
experience always remains on the most basic
bodily, primary and prereflexive level — “the
body keeps the score” (van der Kolk, 1994, p.
253). The traumatic memory does not undergo
high level processing (Ehlers & Clark, 2000)
and thus does not develop into an autobiograph-
ical memory. Indeed, for this reason there is no
real contradiction between the traumatic mem-
ory argument and the trauma superiority argu-
ment: the former reflects the absence of an ex-
plicit memory and the lack of a narrative,
whereas the latter represents the bodily/somatic/
implicit memory. Furthermore, this can aso
explain why almost all of the interviewees argue
that the traumatic memory is much stronger
(bodily) than any other memory and yet at the
same time admit, spontaneously, that they have
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fundamental gaps in their memory of the trau-
matic event.

Concluding Remarks

This study seeks to shed light on the nature of
traumatic memory, to which end interviews
were conducted with 36 traumatized individu-
als, all recognized by the Israeli Office of Social
Security as experiencing PTSD.

Clearly, this study has a number of limita-
tions: (a) only one type of traumatized individ-
uals (victims of terror attacks) were inter-
viewed; (b) all qualitative and introspective
research is limited by its very nature, and in
particular research of the traumatic experience
is limited by the individual’s great difficulty in
speaking about the traumatic event, describing
it in words (Janet, 1925); (c) according to Peace
and Porter (2004) it “remains unclear how the
specific type of interview approach used to elicit
the traumatic memory influences the reliability
of the memory over longer periods’ (p. 1146);
(d) inthe case of posttraumatic individualsthere
can be difficulty in intentionally retrieving a
complete memory of the traumatic event; (€) the
research was conducted at only one chronolog-
ical point and therefore it is difficult to discern
whether the memory indeed remains fixed over
the course of time. At the same time, the fact
that interviewees underwent traumatic events at
different times (between two and 40 years prior
to the interview) provides us with a wider pic-
ture, which in fact tells us what happens to the
traumatic memory over the course of time; and
(f) the fact that al of the interviewees have
undergone some kind of therapy cannot be ig-
nored and is likely to affect the results.

This article has revealed the collision be-
tween the bodily somatic level of the traumatic
memory on the one hand and the narrative level
on the other. It seems that this clash lies at the
heart of posttraumatic symptomology. It is,
however, the fragmented bodily memory that
functions as a black hole and is responsible for
the posttraumatic individual’s feeling of being
sucked into the traumatic experience over and
over again. This article began by presenting the
question of whether trauma is remembered well
or rather poorly. One implication of this article
is that the dichotomous phrasing of this ques-
tion is obsolete and misleading. Traumatic
memory is a complicated issue and therefore

requires complex queries that can dlicit mean-
ingful insights regarding both the nature of the
traumatic memory and the individual describing
that memory. This qualitative inquiry chal-
lenges the construction of the questions fre-
quently posed about traumatic memories and
demonstrates how memory can be present on
the bodily level yet at the same time the memory
of the traumatic event may be fragmentary and
lack central details as an autobiographical
memory. Future research should further hone
inquiries regarding traumatic memory, refining
them to reveal its complex nature through in-
vestigation of subjective experience.

References

Anderson, M. C., Bjork, R. A., & Bjork, E. L. (1994).
Remembering can cause forgetting: Retrieval dy-
namics in long-term memory. Journal of Experi-
mental Psychology: Learning, Memory, and Cog-
nition, 20, 1063-1087. doi:10.1037/0278-7393.20
.5.1063

Ataria, Y. (2013). Sense of ownership and sense of
agency during trauma. Phenomenology and the
Cognitive Sciences. Advance online publication.

Ataria, Y. (2014). Acute peritraumatic dissociation:
In favor of a phenomenological inquiry. Journal of
Trauma & Dissociation, 15, 332-347. doi:
10.1080/15299732.2013.853722

Berntsen, D., Willert, M., & Rubin, D. (2003). Splin-
tered memories or vivid landmarks? Qualities and
organization of traumatic memories with and with-
out PTSD. Applied Cognitive Psychology, 17,
675-693. doi:10.1002/acp.894

Blanchard, E. B., Jones-Alexander, J., Buckley,
T. C., & Forneris, C. A. (1996). Psychometric
properties of the PTSD Checklist (PCL). Behav-
iour Research and Therapy, 34, 669—673. doi:
10.1016/0005-7967(96)00033-2

Brewin, C. R. (2001). Memory processes in post-
traumatic stress disorder. International Review of
Psychiatry, 13, 159-163.

Brewin, C. R. (2007). Autobiographical memory for
trauma: Update on four controversies. Memory,
15, 227-248. doi:10.1080/09658210701256423

Brewin, C. R. (2011). The nature and significance of
memory disturbance in posttraumatic stress disor-
der. Annual Review of Clinical Psychology, 7,
203-227. doi:10.1146/annurevclinpsy-032210-
104544

Brewin, C. R., & Holmes, E. A. (2003). Psychological
theories of posttraumatic stress disorder. Clinical
Psychology Review, 23, 339-376. doi:10.1016/
S0272-7358(03)00033-3


http://dx.doi.org/10.1037/0278-7393.20.5.1063
http://dx.doi.org/10.1037/0278-7393.20.5.1063
http://dx.doi.org/10.1080/15299732.2013.853722
http://dx.doi.org/10.1080/15299732.2013.853722
http://dx.doi.org/10.1002/acp.894
http://dx.doi.org/10.1016/0005-7967%2896%2900033-2
http://dx.doi.org/10.1016/0005-7967%2896%2900033-2
http://dx.doi.org/10.1080/09658210701256423
http://dx.doi.org/10.1146/annurevclinpsy-032210-104544
http://dx.doi.org/10.1146/annurevclinpsy-032210-104544
http://dx.doi.org/10.1016/S0272-7358%2803%2900033-3
http://dx.doi.org/10.1016/S0272-7358%2803%2900033-3

This document is copyrighted by the American Psychological Association or one of its allied publishers.
This article is intended solely for the personal use of the individual user and is not to be disseminated broadly.

TRAUMATIC MEMORIES AS BLACK HOLES 139

Byrne, C. A., Hyman, I. E., & Scott, K. L. (2001).
Comparisons of memoriesfor traumatic events and
other experiences. Applied Cognitive Psychology,
15, S119-133. doi:10.1002/acp.837

Carlson, E., Putnam, F., Ross, C., Torem, M., Coons,
P., Dill, D.,...Braun, B. G. (1993). Vdlidity of the
Dissociative Experiences Scale in screening for
multiple personality disorder: A multicenter study.
The American Journal of Psychiatry, 150, 1030—
1036.

Charmaz, K. (1995). Grounded theory. In J. Smith, R.
Harré & L. Langenhov (Eds.), Rethinking methods
in psychology (pp. 27-49). London, UK: Sage.
doi:10.4135/9781446221792.n3

Creswell, J. (2007). Qualitative inquiry & research
design: Choosing among five approaches. Thou-
sand Oaks, CA: Sage Publication.

Damésio, A. (2003). Looking for Spinoza: Joy, sor-
row, and the feeling brain. Orlando, FL: Harcourt.

Dekel, S, & Bonanno, G. A. (2013). Changes in
Traumamemory and patterns of posttraumatic stress.
Psychological Trauma: Theory, Research, Practice,
and Policy, 5, 26—34. doi:10.1037/a0022750

Depraz, N., Varela, F., & Vermersch, P. (Eds).
(2003). On becoming aware: A pragmatics of ex-
periencing. Amsterdam, The Netherlands: John
Benjamins. doi:10.1075/aicr.43

Ehlers, A., & Clark, D. (2000). A cognitive model of
posttraumatic stress disorder. Behaviour Research
and Therapy, 38, 319-345. doi:10.1016/S0005-
7967(99)00123-0

Ehlers, A., Hackmann, A., & Michael, T. (2004).
Intrusive re-experiencing in post-traumatic stress
disorder: Phenomenology, theory, and therapy.
Memory, 12, 403-415. doi:10.1080/09658210
444000025

Eyal, N. (2004). The wonders of memory and elu-
siveness of forgetting. Tel Aviv, Israel: Aryeh Nir
[Hebrew].

Foa, E. B., Molnar, C., & Cashman, L. (1995).
Change in rape narratives during exposure therapy
for posttraumatic stress disorder. Journal of Trau-
matic Stress, 8, 675-690. doi:10.1002/jts.24900
80409

Gallagher, S., & Zahavi, D. (2008). The phenomeno-
logical mind: An introduction to philosophy of
mind and cognitive science. London, UK: Rout-
ledge.

Glaser, B., & Strauss, A. L. (1967). The discovery of
grounded theory: Strategies for qualitative re-
search. Chicago, IL: Aldine.

Holmes, E. A., Grey, N., & Young, K. (2005). Intru-
sive images and “hotspots’ of trauma memoriesin
Posttraumatic Stress Disorder: An exploratory in-
vestigation of emotions and cognitive themes.
Journal of Behavior Therapy and Experimental
Psychiatry, 36, 3-17. doi:10.1016/j.jbtep.2004.11
.002

James, W. (1890). The principles of psychology (Vol.
1). London, UK: Macmillan. doi:10.1037/11059-
000

Janet, P. (1904). L’ amnesie et la dissociation dessou-
venirs par I’emotion. Journal de Psychologie, 1,
417-453.

Janet, P. (1925). Psychological healing; a historical
and clinical study. (E. Paul, & C. Paul, Trans.)
New York, NY: Macmillan.

Kihlstrom, J. F. (1995). The trauma-memory argu-
ment. Consciousness and Cognition, 4, 63-67.
doi:10.1006/ccog.1995.1004

Kihlstrom, J. F., & Schacter, D. L. (1995). Functional
disorders of autobiographical memory. In A. D.
Baddeley, M. D. Kopelman & B. A. Wilson (Eds.),
Handbook of memory disorders (pp. 337—364).
Oxford, UK: Wiley.

Kindt, M., Van den Hout, M., & Buck, N. (2005).
Dissociation related to subjective memory frag-
mentation and intrusions but not to objective mem-
ory disturbances. Journal of Behavior Therapy and
Experimental Psychiatry, 36, 43-59. doi:10.1016/
j.jbtep.2004.11.005

Klein, I., & Janoff-Bulman, R. (1996). Trauma history
and persona narratives: Some cluesto coping anong
survivors of child abuse. Child Abuse & Neglect, 20,
45-54. doi:10.1016/0145-2134(95)00114-X

Koss, M., Figueredo, A. J.,, Bell, I., Tharan, M., &
Tromp, S. (1996). Traumatic memory characteris-
tics: A cross-validated mediational model of re-
sponse to rape among employed women. Journal
of Abnormal Psychology, 105, 421-432. doi:
10.1037/0021-843X.105.3.421

Krans, J., Néring, G., Becker, E. S., & Holmes, E.
(2009). Intrusive trauma memory: A review and
functional analysis. Applied Cognitive Psychology,
23, 1076-1088. doi:10.1002/acp.1611

Lamers, F., Jonkers, C., Bosma, H., Penninx, B.,
Knottnerus, A., & van Eijk, J. (2008). Summed
score of the Patient Health Questionnaire-9 was a
reliable and valid method for depression screening
in chronicaly ill elderly patients. Journal of Clin-
ical Epidemiology, 61, 679—687. doi:10.1016/|
Jclinepi.2007.07.018

MacLeod, M. (2002). Retrieval-induced forgetting in
eyewitness memory: Forgetting as a conseguence
of remembering. Applied Cognitive Psychology,
16, 135-149. doi:10.1002/acp.782

Maurel, M. (2009). The explication interview: Exam-
ples and applications. Journal of Consciousness
Studies, Special Issue: Ten Years of Viewing From
Within: The Legacy of F. J. Varela (Ed. Claire
Petitmengin), 16, 58—89.

McNally, R. J. (2003a). Psychological mechanisms
in acute response to trauma. Society of Biological
Psychiatry, 53, 779-788. doi:10.1016/S0006-
3223(02)01663-3


http://dx.doi.org/10.1002/acp.837
http://dx.doi.org/10.4135/9781446221792.n3
http://dx.doi.org/10.1037/a0022750
http://dx.doi.org/10.1075/aicr.43
http://dx.doi.org/10.1016/S0005-7967%2899%2900123-0
http://dx.doi.org/10.1016/S0005-7967%2899%2900123-0
http://dx.doi.org/10.1080/09658210444000025
http://dx.doi.org/10.1080/09658210444000025
http://dx.doi.org/10.1002/jts.2490080409
http://dx.doi.org/10.1002/jts.2490080409
http://dx.doi.org/10.1016/j.jbtep.2004.11.002
http://dx.doi.org/10.1016/j.jbtep.2004.11.002
http://dx.doi.org/10.1037/11059-000
http://dx.doi.org/10.1037/11059-000
http://dx.doi.org/10.1006/ccog.1995.1004
http://dx.doi.org/10.1016/j.jbtep.2004.11.005
http://dx.doi.org/10.1016/j.jbtep.2004.11.005
http://dx.doi.org/10.1016/0145-2134%2895%2900114-X
http://dx.doi.org/10.1037/0021-843X.105.3.421
http://dx.doi.org/10.1037/0021-843X.105.3.421
http://dx.doi.org/10.1002/acp.1611
http://dx.doi.org/10.1016/j.jclinepi.2007.07.018
http://dx.doi.org/10.1016/j.jclinepi.2007.07.018
http://dx.doi.org/10.1002/acp.782
http://dx.doi.org/10.1016/S0006-3223%2802%2901663-3
http://dx.doi.org/10.1016/S0006-3223%2802%2901663-3

This document is copyrighted by the American Psychological Association or one of its allied publishers.
This article is intended solely for the personal use of the individual user and is not to be disseminated broadly.

140 ATARIA

McNally, R. J. (2003b). Remembering trauma. Cam-
bridge, MA: Belknap PressHarvard University
Press.

McNaly, R. J, Lasko, N. B., Macklin, M. L., &
Pitman, R. K. (1995). Autobiographica memory
disturbance in combat-related posttraumatic stress
disorder. Behaviour Research and Therapy, 33,
619-630. doi:10.1016/0005-7967(95)00007-K

McNadly, R. J, Litz, B., Prassas, A., Shin, L., &
Weathers, F. (1994). Emotional priming of auto-
biographica memory in post-traumatic stress dis-
order. Cognition and Emotion, 8, 351-367. doi:
10.1080/02699939408408946

Moore, S. A., & Zodlner, L. A. (2007). Review, over-
general autobiographical memory and traumatic
events: An evauative. Psychological Bulletin, 133,
419-437. doi:10.1037/0033-2909.133.3.419

Moustakas, C. (1994). Phenomenological research
methods. London, UK: Sage.

Nadel, L., & Jacobs, W. J. (1998). Traumatic mem-
ory isspecial. Current Directions in Psychological
Science, 7, 154-157. doi:10.1111/1467-8721
.ep10836842

O'Kearney, R., & Perrott, K. (2006). Trauma narra-
tives in posttraumatic stress disorder: A review.
Journal of Traumatic Stress, 19, 81-93. doi:
10.1002/jts.20099

Peace, K. A., & Porter, S. (2004). A longitudina
investigation of the reliability of memory for
trauma and other emotional experiences. Applied
Cognitive Psychology, 18, 1143-1159. doi:
10.1002/acp.1046

Petitmengin, C. (2006). Describing one's subjective
experience in the second person: An interview
method for the science of consciousness. Phenom-
enology and the Cognitive Sciences, 5, 229—269.
doi:10.1007/s11097-006-9022-2

Porter, S., & Peace, K. A. (2007). The scars of
memory. Psychological Science, 18, 435-441. doi:
10.1111/j.1467-9280.2007.01918.x

Robinson, J. A., & Taylor, L. R. (1998). Autobio-
graphical memory and self-narratives: A tale of
two stories. In C. P. Thompson & D. J. Hermman
(Eds.), Autobiographical memory: Theoretical and
applied perspectives (pp. 125-143). Mahwah, NJ:
Erlbaum.

Rothschild, B. (2000). The body remembers. New
York, NY: Norton.

Ryan, G. W., & Bernard, R. H. (2000). Data man-
agement and analysis methods. In N. Densin & Y.
Lincoln (Eds.), The SAGE handbook of qualitative
research (Vol. 2, pp. 769—802). Thousand Oaks,
CA: Sage.

Schiraldi, G. R. (2000). The post-traumatic stress
disorder sourcebook. Lincolnwood, IL: Lowell
House.

Shobe, K. K., & Kihlstrom, J. F. (1997). |s traumatic
memory special? Current Directions in Psycholog-
ical Science, 6, 70—74. doi:10.1111/1467-8721
.ep11512658

Spiegel, D. (1997). Trauma, dissociation, and mem-
ory. Annals of the New York Academy of Sciences,
821, 225-237.

Spitzer, R. L., Kroenke, K., Williams, J. B., & Lowe,
B. A. (2006). Brief measure for assessing general-
ized anxiety disorder: The GAD-7. Archives of
Internal Medicine, 166, 1092-1097.

Strauss, A., & Corbin, J. (1990). Basics of qualitative
research: Grounded theory procedures and tech-
niques. Newbury Park, CA: Sage.

Strauss, A., & Corbin, J. (1994). Grounded theory
methodology: An overview. In N. K. Denzin &
Y. S. Lincoln (Eds.), The SAGE handbook of qual-
itative research (pp. 273-85). Thousand Oaks,
CA: Sage.

Sutherland, K., & Bryant, R. A. (2008). Autobio-
graphical memory and the self-memory system in
posttraumatic stress disorder. Journal of Anxiety
Disorders, 22, 555-560. doi:10.1016/j.janxdis
.2007.03.008

Terr, L. (1990). Too scared to cry. New York, NY:
Basic Books.

van der Kolk, B. A. (1994). The body keeps the
score: Memory and the evolving psychobiology of
posttraumatic stress. Harvard Review of Psychia-
try, 1, 253-265. doi:10.3109/10673229409017088

vander Kalk, B. A., & Fider, R. (1995). Dissociation
and the fragmentary nature of traumatic memo-
ries: Overview and exploratory study. Retrieved
from David Baldwin's Trauma Pages. http://www
.trauma-pages.com/alvanderk2.php

Vermersch, P. (2009). Describing the practice of
introspection. Journal of Consciousness Studies,
16, 20-57.

Weathers, F. W., Litz, B. T., Herman, D. S., Huska,
J A., & Keane, T. M. (1993). The PTSD Checklist
(PCL): Reliability, validity, and diagnostic utility.
Paper presented at the 9th Annual Conference of
the ISTSS, San Antonio, TX.

Yovell, Y., Bannett, Y., & Shalev, A. (2003). Am-
nesia for traumatic events among recent survivors.
A pilot study. CNS Spectrums, 8, 676—80. Re-
trieved from http://www.cnsspectrums.com/aspx/
articledetail .aspx?articleid=1598

Zahavi, D. (2006). Subjectivity and selfhood. Cam-
bridge, MA: The MIT Press.

Received February 20, 2014
Revision received May 22, 2014
Accepted June 3, 2014 =


http://dx.doi.org/10.1016/0005-7967%2895%2900007-K
http://dx.doi.org/10.1080/02699939408408946
http://dx.doi.org/10.1080/02699939408408946
http://dx.doi.org/10.1037/0033-2909.133.3.419
http://dx.doi.org/10.1111/1467-8721.ep10836842
http://dx.doi.org/10.1111/1467-8721.ep10836842
http://dx.doi.org/10.1002/jts.20099
http://dx.doi.org/10.1002/jts.20099
http://dx.doi.org/10.1002/acp.1046
http://dx.doi.org/10.1002/acp.1046
http://dx.doi.org/10.1007/s11097-006-9022-2
http://dx.doi.org/10.1111/j.1467-9280.2007.01918.x
http://dx.doi.org/10.1111/j.1467-9280.2007.01918.x
http://dx.doi.org/10.1111/1467-8721.ep11512658
http://dx.doi.org/10.1111/1467-8721.ep11512658
http://dx.doi.org/10.1016/j.janxdis.2007.03.008
http://dx.doi.org/10.1016/j.janxdis.2007.03.008
http://dx.doi.org/10.3109/10673229409017088
http://www.trauma-pages.com/a/vanderk2.php
http://www.trauma-pages.com/a/vanderk2.php
http://www.cnsspectrums.com/aspx/articledetail.aspx?articleid=1598
http://www.cnsspectrums.com/aspx/articledetail.aspx?articleid=1598

Enjoining Coercion: Squaring Civil Protection Orders
with the Reality of Domestic Abuse

Jeffrey R. Baker”
I. INTRODUCTION

Domestic abuse afflicts families across eras, cultures, and economic strata.
Since the 1960s, increasing awareness, study, and advocacy have generated
political, social, and legal innovations to confront violence within intimate
relationships. As a result, every state now has adopted civil protection systems for
victims of domestic abuse.!

These laws typically provide emergency injunctive relief to extricate a person
from a dangerous relationship and to prevent future abuse. Defining “abuse” is
central to civil protection regimes because a court may not issue a protection order
without finding that abuse has occurred or is likely to occur. Most civil protection
statues limit their scope by defining abuse as physical violence or by referencing
criminal laws with elements of physical violence. These regimes require a
predicate episode of physical violence or an imminent, tangible threat of violence
before providing relief, which is usually an injunction against continued violence.

Physical violence consumes the analysis, so these statutes do not address the
root cause of the problem. Domestic abuse arises from a disproportionate and
imbalanced demand for power and control in an intimate relationship.? Violence is
a result, not the cause, of this power and control dynamic. The oppressive partner
will exert power by force, coercion, or manipulation to control the other’s finances,
freedom of movement, work, recreation, sexual activity, chores, parenting,
education, relationships, and other facets of life. Actions and direction within the
relationship are not the result of negotiations, shared decision making or mutual

* Jeffrey R. Baker is an Associate Professor of Law and Director of Clinical Programs at
Faulkner University’s Thomas Goode Jones School of Law, and supervises the Family Violence
Clinic. I am grateful to Mr. Ned Swanner, the Electronic Services and Research Librarian at Jones
School of Law, for his excellent, thorough research and assistance on this project. | also thank
Professor Shirley Howell, who founded our Family Violence Clinic, for her leadership and
generosity, and the heroes at the Family Sunshine Center in Montgomery, Alabama, who daily
manifest the mission to liberate the oppressed.

! Within domestic violence literature, most writers refer to those people subject to abuse as
“victims,” although some scholars prefer terms like “survivors” or “targets.” This article addresses
people who are in the midst of domestic abuse and are in need of greater legal recourse, so “victim”
is appropriate and accurate.

2 See, e.g., EVAN STARK, COERCIVE CONTROL: HOwW MEN ENTRAP WOMEN IN PERSONAL LIFE,
91-92 (2007); see also, e.g., Tamara L. Kuennen, Analyzing the Impact of Coercion on Domestic
Violence Victims: How Much is too Much?, 22 BERKELEY J. GENDER L. & JusT. 2, 38 (2007); Evan
Stark, Re-Presenting Woman Battering: From Battered Women Syndrome to Coercive Control, 58
ALB. L. Rev. 973, 975-81 (1995) (discussed more fully infra section Ill: The Reality of Domestic
Abuse).
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bargains, but follow the assertion of forceful, total hegemony of one over the
other.® This imbalance often manifests and advances long before the relationship
becomes physically violent. Physical violence often is a final resort for control or a
reaction to the other’s desire for greater independence and autonomy.*

Several empirical studies conclude that civil protection orders are effective in
preventing renewed violence, but these orders are not necessarily successful
because the victim actually receives an injunction.” Rather, studies suggest that
civil protection orders are effective because the victim seeks the protection in the
first place. By petitioning for an order, the victim shifts the power dynamic in her
relationship, signaling to her abuser that she demands liberation and inviting public
scrutiny of her plight.°

If civil protection regimes accommodated this reality, instead of relieving
only symptomatic violence, they would be more effective in preventing all forms
of domestic abuse. Rather than focusing on violence alone, civil protection regimes
should provide relief for non-physical, oppressive coercion. By enjoining coercion,
a civil protection regime could prevent the violence to which it now only reacts.

Il. THE RISE OF CIVIL PROTECTION ORDERS AS LEGAL REMEDY
FOR DOMESTIC ABUSE

A. A Brief History of Contemporary Legal Responses to Domestic Abuse
Domestic abuse, under other guises such as “wife beating” or “chastisement,”

is an ancient phenomenon, and laws have addressed it for ages.” The Romans
limited such practices, and the English common-law gave rise to the famous “Rule

® Mary Ann Dutton & Lisa A. Goodman, Coercion in Intimate Partner Violence: Toward a
New Conceptualization, 52 SEx RoLES 743, 743 (2005) (discussed more fully infra section 111(A)(4)
and accompanying notes 48-57.).

* See id.

® See Molly Chaudhuri & Kathleen Daly, Do Restraining Orders Help? Battered Women’s
Experience with Male Violence and Legal Process, in DOMESTIC VIOLENCE: THE CHANGING CRIMINAL
JUSTICE RESPONSE, 227 227-52 (Eve S. Buzawa & Carl G. Buzawa eds., 1992); Matthew J. Carlson
et al., Protective Orders and Domestic Violence: Risk Factors for Re-Abuse, 14 J. FAM. VIOLENCE
205, 206-07 (1999); Judith McFarlane et al., Protection Orders and Intimate Partner Violence: An
18-Month Study of 150 Black, Hispanic, and White Women, 94 Am. J. PuB. HEALTH 613, 616-18
(2004). These studies are discussed more fully infra section 111(B) and accompanying notes 64-92.

® This article refers to victims generally as women and to perpetrators as men. Although women
certainly do perpetrate domestic violence on men and although domestic violence exists in
homosexual relationships, the overwhelming reported incidents of domestic violence occur between
men and women, with men inflicting abuse on women. See, e.g., STARK, COERCIVE CONTROL, supra
note 2, at 91-92 (2007); Developments in the Law — Legal Responses to Domestic Violence, 106
HARV. L. REv. 1498, 1501 n.2 (1993).

" See Judith Armatta, Getting Beyond the Law’s Complicity in Intimate Violence Against
Women, 33 WILLAMETTE L. REv. 773, 783-86 (1997) (surveying cultural and social factors that
contribute to legal accommodation of domestic violence, and quoting Blackstone’s Commentaries:
“For as [the husband] is to answer for her misbehaviors, the law thought it reasonable to entrust him
with this power of restraining her, by domestic chastisement, in the same moderation that a man is
allowed to correct his apprentices or children.”).
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of Thumb.”® American law condoned or ignored family violence through the mid-
1800s, when a few jurisdictions began to eliminate virtual immunity for wife
beaters and generated some punishments for abusers. Even so, until the 1960’s,
courts and legislatures still were reluctant to interfere in “family matters,” leaving
violence behind closed doors as a purely private province and denying useful legal
remedies to victims.®

With the emerging feminist movement, Americans began to examine and
address the problem more forthrightly as a matter of criminal law and public
health.° Initially, activists, counselors, and civil rights advocates promoted the
“battered women’s movement,” but soon lawyers, scholars, and courts began to
advocate for clearer recognition of the problem, and to propose legal innovations
to overcome cultural reticence.™* Courts became increasingly willing to inquire into
marital relationships and to impose sanctions for physical violence that would be a
crime in any other context.

Among these reforms, state legislatures have considered mandatory arrest
policies in which police are bound to arrest someone on a domestic violence scene,
and prosecutors have promoted “no drop” prosecutions in attempts to prevent

8 See Emily J. Sack, Battered Women and the State: The Struggle for the Future of Domestic
Violence Policy, 2004 Wisc. L. Rev. 1657, 1661 (2004); Developments in the Law, supra note 6, at
1502; see also James Martin Truss, Comment, The Subjection of Women ... Still: Unfulfilled
Promises of Protection for Women Victims of Domestic Violence, 26 ST. MARY’s L.J. 1149, 1157-60
(1995). Truss provides a useful history of common law tolerance and gradual objection to domestic
violence. “[The Rule of Thumb] permitted men to beat their wives with a rod or stick ‘no larger than
a man’s thumb’ or small enough to ‘pass through a wedding band’ ... as a natural and necessary
right of control, incident to the man’s role as head of the family.” Id. at 1157 (citations omitted).
Truss observes the cultural dynamic of gender subjugation from which the “Rule of Thumb” sprang:

Compounding this tacit approval of violence against women were popular
myths that obscured domestic abuse. The “unity of husband and wife” and the
“sanctity of home” limited abused spouses’ remedies to divorce or criminal
actions. The “unity of spouses” fiction ratified the husband’s domination and
control of his wife and expressly precluded any possible tort recovery for injuries
he had inflicted. Treating husband and wife as one within the context of a male-
dominated society rendered women invisible from the eyes of the law. Moreover,
emphasis on the sanctity of the home allowed courts to ignore domestic violence,
and domination of, women as “private matters.” This traditional justification for
non-action in private family matters — to avoid disturbing domestic harmony or
tranquility — is all the more suspect within the context of domestic violence.

Id. at 1159-60 (citations omitted).

® See Developments in the Law, supra note 6, at 1502—03.

10 See id. at 1502 (discussing the tension between reformed legal remedies and continuing
cultural biases against state interference in these intimate relationships); see also Sack, supra note 8,
at 1666 (“Feminists, particularly women who formerly had been in abusive relationships, developed
the first safe houses and shelters for battered women attempting to flee their abusers. The early
battered women’s advocacy movement was a grassroots effort to provide services and shelter to
domestic violence victims.”).

11 See Jane C. Murphy, Engaging With the State: The Growing Reliance on Lawyers and
Judges to Protect Battered Women, 11 Am. U. J. GENDER Soc. PoL’Y & L. 499, 500-03 (2003) (by
the 1980s, “[t]lhe movement became dominated by lawyers, elected officials and courts. The work
shifted from establishing shelters, safe houses, and hotlines, to drafting legislation, lobbying elected
officials, and litigating cases to create and expand legal protections for battered women.”).
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victim-witnesses from coercion by their abusers in court. ? States began to
recognize tort actions between spouses, abolished marital rape exemptions,
enhanced stalking crimes, and crafted counseling diversion programs.'® In 1994,
the federal government enacted the Violence Against Women Act of 1994
(“VAWA”) which federalized some interstate domestic violence crimes and
established federal grants and policy preferences for states to address legal and
community responses to domestic abuse.**

Civil protection orders are perhaps the most popular and commonly used legal
tool to emerge from this era. Before the creation of civil protection orders, abuse
victims could obtain injunctive relief or restraining orders only within the context
of a larger action. In 1970, Congress passed the Intrafamily Offenses Act for the
District of Columbia, which included the first form of civil protection orders.® By
1992, every state had established civil protection statutes to provide civil and
equitable remedies for people vulnerable to domestic abuse.™

B. Purposes of Civil Protection Statutes

States intend for civil protection regimes to provide an easily accessible, free-
standing civil cause of action for a victim to obtain immediate, temporary,

12 See Developments in the Law, supra note 6, at 1530—43 (providing a detailed review of these
innovations in state law).

13 See id.

¥ pyb. L. No. 103-322, 108 Stat. 1796, 1902 (1994).

5 pub. L. No. 91-358, 84 Stat. 546 (1970) (codified as amended at D.C. CobE ANN. § 16-1001
(2008)); see also Tamara L. Kuennen, “No-Drop” Civil Protection Orders: Exploring Bounds of
Judicial Intervention in the Lives of Domestic Violence Victims, 16 UCLA WomMmeN’s L.J. 39, 47 n.26
(2007).

16 See Murphy, supra note 11, at 502. Every state and the District of Columbia provide for civil
protection orders for victims of domestic violence: ALA. CoDE 8§ 30-5-1, (1998); ALASKA STAT. §
18.66.100, (2006); ARIz. REV. STAT. ANN. § 13-3601, (2001); ARK. CODE ANN. § 9-15-201 (2007);
CAL. FAm. CoDE 88 6320, 6340 (2008); CoLo. REv. STAT. §§ 13-14-101, 18-6-800 (2008); CONN.
GEN. STAT. § 46b-16 (2004 & Supp. 2008); DEL. CoDE ANN. tit. 10 § 1042 (1999 & Supp. 2006);
D.C. CoDE ANN. § 16-1003 (2005); FLA. STAT. ANN. §§ 741.30 (2008), 741.30; GA. CoDE ANN. 819-
13-4 (2004); HAw. Rev. STAT. § 586-3 (2005); IDAHO CODE ANN. § 39-6304 (2008); 750 ILL. Comp.
STAT. 60/201, (West 1999); IND. CODE ANN. 8§ 34-26-5-2 (LexisNexis 2007); lowa CoDE § 236.1
(West 2008); KAN. STAT. ANN. 8§ 60-3101-3112 (2005); Ky. Rev. STAT. ANN. § 403.715-785
(LexisNexis 1999); LA. REv. STAT. ANN. § 46:2131, (1999 & Supp. 2008); ME. REV. STAT. ANN.
tit.19-A, 8§ 4001 (1998 & Supp. 2008); MD. CobE ANN., FAM. LAwW, § 4-501 (2006); MASS. GEN.
LAwWS ANN. ch. 209 § 3 (Supp. 2008); MicH. Comp. LAws 88§ 600.2950, 600.2950(a) (Supp. 2008);
MINN. STAT. ANN. § 518B.01 (Supp. 2008); Miss. CODE ANN. § 93-21-1 (2007); Mo. REv. STAT. §
455.010 (2004); MoNT. CoDE ANN. § 40-15-101 (1995); NeB. REV. STAT. § 42-901 (2005); NEev.
Rev. STAT. § 33.017, .020 (2006); N.H. REV. STAT. ANN. § 173-B:1 (LexisNexis 2007) ; N.J. STAT.
ANN. § 2C:25-17 (West 2008); N.M. STAT. ANN. § 40-13-2 (LexisNexis 2008); N.Y. FAMm. LAw §
530.11; N.C. GEN. STAT. § 50B-2 (2005); N.D. CeNT. CobDE § 14-07.1-02 (2004); OHIO Rev. CODE
ANN. § 3113.31 (LexisNexis 2008); OKLA. STAT. ANN. tit. 22 § 60.2 (2006); OR. REv. STAT. §
107.718 (2007); 23 PA. CoNs. STAT. § 6108 (2006); R.l. GEN. LAaws § 15-15-3 (2003); S.C. Cope
ANN. § 20-4-40 (2006); S.D. CopIFIED LAwWS 25-10-3 (2002); TENN. CODE ANN. § 36-3-602 (2006);
TeX. FAM. CODE ANN. § 81.001 (1997); UTAH CODE ANN. § 77-36-1 (2008); VVT. STAT. ANN. tit. 15 §
1103 (2006); VA. CoDE ANN. § 16.1-279.1 (2008); WASH. Rev. CODE ANN. § 26.50.030 (2005); W.
VA. CODE § 48-27-501 (2001); Wis. STAT. § 813.123 (2006); WYO. STAT. ANN. § 35-21-105 (2000).
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injunctive relief from physical violence.'” These statutes aspire to provide victims
with safety, space, time and the wherewithal to escape and to establish themselves
independently and safely.'®

Many states include express policy provisions declaring their intent to prevent
physical violence in domestic relationships. For example, Kansas’s Protection
from Abuse Act includes this statutory direction: “This act shall be liberally
construed to promote the protection of victims of domestic violence from bodily
injury or threats of bodily injury and to facilitate access to judicial protection for
the victims, whether represented by counsel or proceeding pro se.”* Louisiana
includes a statement of societal repentance, resolving to provide “immediate and
easily accessible protection”:

The purpose of this Part is to recognize and address the
complex legal and social problems created by domestic violence.
The legislature finds that existing laws which regulate the
dissolution of marriage do not adequately address problems of
protecting and assisting the victims of domestic abuse. The
legislature further finds that previous societal attitudes have been
reflected in the policies and practices of law enforcement agencies
and prosecutors which have resulted in different treatment of
crimes occurring between family or household members and those
occurring between strangers. It is the intent of the legislature to
provide a civil remedy for domestic violence which will afford the
victim immediate and easily accessible protection. Furthermore, it
is the intent of the legislature that the official response of law
enforcement agencies to cases of domestic violence shall stress the
enforcement of laws to protect the victim and shall communicate
the attitude that violent behavior is not excused or tolerated.?

The Idaho legislature included a lengthy finding to support the statute and
guide its interpretation:

Additionally, the legislature finds that a significant number of
homicides, aggravated assaults, and assaults and batteries occur
within the home between adult members of families. Furthermore,
research shows that domestic violence is a crime which can be
deterred, prevented or reduced by legal intervention. Domestic
violence can also be deterred, prevented, or reduced by vigorous

17 Statues refer to civil protection orders variously as no-contact orders, restraining orders,
personal protection orders or protection from abuse orders, among other terms.

18 See Kuennen, supra note 15, at 47-48; Michelle R. Waul, Civil Protection Orders: An
Opportunity for Intervention with Domestic Violence Victims, 6 GEO. PuB. PoL’Y Rev. 51, 53 (2000).

19 KAN. STAT. ANN. § 60-3101(b) (2005); see also, e.g., Kv. REV. STAT. ANN. § 403.715
(LexisNexis 1999).

2| A, REV. STAT. ANN. § 46:2131 (1999 & Supp. 2008).
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prosecution—by law enforcement agencies, prosecutors, and the
court’s appropriate attention and concern—whenever reasonable
cause exists for arrest and prosecution.

The purpose of this act is to address domestic violence as a
serious crime against society and to assure the victims of domestic
violence the protection from abuse, which the law and those who
enforce the law can provide.

It is the intent of the legislature to expand the ability of the
courts to assist victims by providing a legal means for victims of
domestic violence to seek protection orders to prevent such further
incidents of abuse. It is the intent of the legislature that the official
response to cases of domestic violence shall stress the enforcement
of the laws to protect the victim and shall communicate the
attitude that violent behavior in the home is criminal behavior and
will not be tolerated. It is the intent of the legislature to presume
the validity of protection orders issued by courts in all states, the
District of Columbia, United States territories and all federally
recognized Indian tribes within the United States, and to afford
full faith and credit to those orders. The provisions of this chapter
are to be construed liberally to promote these purposes.?

C. Common Features of Civil Protection Statutes

Civil protection regimes provide standing to a narrow class of petitioners who
may seek an emergency injunction. Typical civil protection regimes afford
standing to spouses, cohabitating couples, couples with biological children in
common, household members, minor children, and adults petitioning on behalf of
minor children.

Civil protection proceedings generally include two phases. First, designated
courts have power to issue ex parte emergency orders, without a hearing or notice
to the defendant, if the court finds on the face of the petition that abuse has
occurred. Then, with proper notice to the defendant and after an evidentiary
hearing, the court may issue a final protection order.?®

2L |paHO CODE ANN. § 39-6302 (2008); see also, e.g., ALA. CoDE § 30-5-101 (1998); ARK.
CoDE ANN. § 9-15-10 (2007); CoLo. Rev. STAT. 8§ 13-14-101 (2008), discussed more fully infra;
750 ILL. Comp. STAT. 60/102 (West 1999), discussed more fully infra.
22 See, e.g., MicH. Comp. Laws § 600.2950 (Supp. 2008) (in pertinent part):
[A]n individual may petition the family division of circuit court to enter a
personal protection order to restrain or enjoin a spouse, a former spouse, an
individual with whom he or she has had a child in common, an individual with
whom he or she has or has had a dating relationship, or an individual residing or
having resided in the same household as the petitioner . . . .
% See, e.g., Miss. CODE ANN. § 93-21-11 (2007) (in pertinent part):
(1) Within ten (10) days of filing of a petition under the provisions of this
chapter, the court shall hold a hearing, at which time the petitioner must prove the
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Upon a finding of abuse, courts may impose a great range of relief with
relatively little due process. Ex parte orders usually include basic injunctions on
contact and continued abuse, but final orders can provide child support, evict the
abuser from their common residence, provide transportation to the victim, and
remove all the defendant’s firearms.?*

allegation of abuse by a preponderance of the evidence. The respondent shall be
given notice by service of process as otherwise provided by law.

(2) The court may, prior to the date set for the hearing, enter such
temporary ex parte order as it deems necessary to protect from abuse the
petitioner, any minor children, or any person alleged to be incompetent.
Immediate and present danger of abuse to the petitioner, any minor children, or
any person alleged to be incompetent, shall constitute good cause for issuance of
a temporary ex parte order. A temporary ex parte order shall last no longer than
ten (10) days and upon issuance of a temporary ex parte order, the respondent
shall be served with a copy of the order and given notice of a hearing to be held
within ten (10) days as provided in subsection (1).

# See, e.g., IND. CODE § 34-26-5-9 (LexisNexis 2007) (in pertinent part): (b) A
court may grant the following relief without notice and hearing in an ex parte
order for protection or in an ex parte order for protection modification:
(1) Enjoin a respondent from threatening to commit or committing acts
of domestic or family violence against a petitioner and each designated
family or household member.
(2) Prohibit a respondent from harassing, annoying, telephoning,
contacting, or directly or indirectly communicating with a petitioner.
(3) Remove and exclude a respondent from the residence of a
petitioner, regardless of ownership of the residence.
(4) Order a respondent to stay away from the residence, school, or
place of employment of a petitioner or a specified place frequented by a
petitioner and each designated family or household member.
(5) Order possession and use of the residence, an automobile, and other
essential personal effects, regardless of the ownership of the residence,
automobile, and essential personal effects. If possession is ordered
under this subdivision, the court may direct a law enforcement officer
to accompany a petitioner to the residence of the parties to:
(A) ensure that a petitioner is safely restored to possession of
the residence, automobile, and other essential personal
effects; or
(B) supervise a petitioner’s or respondent’s removal of
personal belongings.
(6) Order other relief necessary to provide for the safety and welfare of
a petitioner and each designated family or household member.
(c) A court may grant the following relief after notice and a hearing, whether or
not a respondent appears, in an order for protection or in a modification of an
order for protection:
(1) Grant the relief under subsection (b).
(2) Specify arrangements for parenting time of a minor child by a
respondent and:
(A) require supervision by a third party; or
(B) deny parenting time;
if necessary to protect the safety of a petitioner or child.
(3) Order a respondent to:
(A) pay attorney’s fees;
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In order to grant a petition and provide relief, a court must find that the
petitioner has demonstrated the requisite elements of domestic abuse.”® Thus,
defining abuse is central to every civil protection statute. Every definition of abuse
in these statutes includes incidents of physical violence or threats of physical
violence,?® and most civil protection statutes define abuse with references to
criminal codes that include physical violence.”

(B) pay rent or make payment on a mortgage on a petitioner’s
residence;
(C) if the respondent is found to have a duty of support, pay
for the support of a petitioner and each minor child,;
(D) reimburse a petitioner or other person for expenses
related to the domestic or family violence, including:
(i) medical expenses;
(i) counseling;
(iii) shelter; and
(iv) repair or replacement of damaged property; or
(E) pay the costs and fees incurred by a petitioner in bringing
the action.
(4) Prohibit a respondent from using or possessing a firearm,
ammunition, or a deadly weapon specified by the court, and direct the
respondent to surrender to a specified law enforcement agency the
firearm, ammunition, or deadly weapon for the duration of the order for
protection unless another date is ordered by the court.
% See, e.g., Miss. CoDE ANN. § 93-21-11 (2007) (quoted in pertinent part, supra note 23).
% See, e.g., ALA. CODE. § 30-5-2(a)(1) (1998):
(1) ABUSE. The occurrence of one or more of the following acts, attempts,
or threats between family or household members, as defined by this
chapter:
a. Assault. Assault as defined under Sections 13A-6-20 to 13A-6-22,
inclusive.
b. Attempt. With the intent to commit any crime under this section or
any other criminal act under the laws of this state, performing any overt
act towards the commission of the offense.
c. Child abuse. Abusing minor children as defined under Chapter 15
(commencing with Section 26-15-1) of Title 26, known as “The
Alabama Child Abuse Act.”
d. Criminal coercion. Criminal coercion as defined under Section 13A-
6-25.
e. Harassment. Harassment as defined under Section 13A-11-8.
f. Kidnapping. Kidnapping as defined under Sections 13A-6-43 and
13A-6-44.
g. Menacing. Menacing as defined under Section 13A-6-23.
h. Other conduct. Any other conduct directed toward a member of the
protected class covered by this chapter that could be punished as a
criminal act under the laws of this state.
i. Reckless endangerment. Reckless endangerment as defined under
Section 13A-6-24.
j. Sexual abuse. Any sex offenses included in Article 4 (commencing
with Section 13A-6-60) of Chapter 6 of Title 13A.
k. Stalking. Stalking as defined under Sections 13A-6-90 to 13A-6-94,
inclusive.
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D. Fixation on Physical Violence

The legislative findings, policy statements, and the scope of domestic abuse
definitions in the protection statutes demonstrate an intentional fixation on physical
violence. Physical violence consumes the judicial inquiry for civil protection
orders. In order to obtain a civil protection order, an abuse victim must
demonstrate an incident of physical violence, a threat of physical violence, or the
elements of a crime requiring physical violence.”® Once a court finds this
antecedent violence, its protection orders are meant to prevent future violence by
the perpetrator against his victim and to provide resources and time for the victim
to establish herself independently of the abuser. *°

The evident policy undergirding most civil protection regimes suggests that
physical violence is the beginning and end of domestic abuse, or at least the only
aspect of domestic abuse that the law can confront.*® Those civil protection statutes
which discuss legislative purpose and policy do not speculate on the roots of
domestic abuse. Instead, these statutes respond to domestic abuse as a sort of
quasi-crime to be prosecuted by the victim as civil plaintiff.

Although civil protection orders can be useful to prevent continued or future
physical violence, these statutes do not address more fundamental causes of
domestic abuse.®® The focus on physical violence misses the greater dynamic

I. Theft. Knowingly obtaining or exerting unauthorized control or
obtaining control by deception over property owned by or jointly
owned by the plaintiff and another.

m. Trespass. Entering or remaining in the dwelling or on the premises
of another after having been warned not to do so either orally or in
writing by the owner of the premises or other authorized person.

n. Unlawful imprisonment. Unlawful imprisonment as defined under
Sections 13A-6-41 and 13A-6-42.

27 Federal laws addressing domestic abuse are almost wholly devoted to physical violence and
reacting to physical violence within families. See, e.g., 42 U.S.C. § 10421(1) (2000) (VAWA’s
definition: “The term *family violence’ means any act or threatened act of violence, including any
forceful detention of an individual, which—(A) results or threatens to result in physical injury; and
(B) is committed by a person against another individual (including an elderly person) to whom such
person is or was related by blood or marriage or otherwise legally related or with whom such person
is or was lawfully residing.”).

% gee, e.g., Miss. CoDE ANN. § 93-21-11(2007) (quoted in pertinent part, supra, note 23).

% In its recent Standards for Practice in Civil Protection Order Cases, the American Bar
Association’s Commission on Domestic Violence observes this limited vision with its definition for
civil protection orders: “A civil court order, enforceable by law enforcement, intended to protect a
victim and to stop the violent, dangerous and/or harassing behavior of a respondent.” ABA COMM’N
ON DOMESTIC VIOLENCE, STANDARDS OF PRACTICE FOR LAWYERS REPRESENTING VICTIMS OF
DOMESTIC VIOLENCE, SEXUAL ASSAULT AND STALKING IN CIVIL PROTECTION ORDER CASES, § 11(J)
(2007) [hereinafter ABA COMM’N].

% A few states make some accommodation for non-violent emotional or psychological abuse,
either in the predicate elements of abuse or the remedies available to victims. Section 1V(D), infra,
examines these statutes for insight into potential reforms that might capture coercive abuse in civil
protection orders: Michigan, Illinois, Hawaii, Maine and Oregon.

3 The ABA’s Commission on Domestic Violence tentatively acknowledged this reality in its
definition for domestic violence: “Physical abuse, alone or in combination with sexual, economic or
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present in abusive, intimate relationships. Physical violence is a symptom, not the
disease, of domestic abuse. The disease is a dangerous, coercive imbalance of
power and control within the intimate relationship.** This endemic, cultural
dynamic creates an escalating cycle of abuse and violence, typically increasing in
frequency and severity over time to maintain and enforce control.*

I11. THE REALITY OF COERCION IN DOMESTIC ABUSE

Professor Evan Stark recognizes and criticizes this fixation on physical
violence that permeates policies addressing domestic abuse:

The violence definition of abuse has much to recommend it.
It is easy to apply, lends itself readily to measurement and
comparison, appeals to audiences beyond the women’s movement,
can be used across cultural and national boundaries, and bridges
multiple disciplines. The focus on injury is also a useful rationing
tool. It is simple to adjust the bar of injury required for real abuse
so that intervention can match available resources. Given these
benefits, it is a pity that it has been so hard to apply the definition
in real life . .. .*

In fact, because of its singular emphasis on physical violence,
the prevailing model minimizes both the extent of women’s
entrapment by male partners in personal life and its
consequences. . . .

Viewing woman abuse through the prism of the incident-
specific and injury-based definition of violence has concealed its

emotional abuse, stalking or other forms of coercive control, by an intimate partner or household
member, often for the purposes of establishing and maintaining power and control over the victim.”
ABA ComM’N, supra note 29, at § I1(A).

32 See Leigh Goodmark, Law is the Answer? Do We Know for Sure?, 23 ST. Louis U. Pus. L.
Rev. 7, 28-30 (2004):

But the legal system’s definition of domestic violence and the totality of
battered women’s experiences of domestic violence bear little resemblance to one
another . . . By focusing so intently on physical violence, the legal system refuses
to recognize how the other types of violence experienced by battered women
affect their ability to function as parents and as people.... Moreover, by
elevating physical violence over the other facets of a battered woman’s
experience, the legal system sets the standard by which the stories of battered
women are judged. If there is no assault, she is not a victim, regardless of how
debilitating her experience has been, how complete her isolation, or how horrific
the emotional abuse she has suffered. And by creating this kind of myopia about
the nature of domestic violence, the legal system does battered women a grave
injustice.

3 See Deborah Epstein, Effective Intervention in Domestic Violence Cases: Rethinking the
Roles of Prosecutors, Judges, and the Court System, 11 YALE J.L. & FEMINISM 3, 7 (1999) (citing
ANGELA BROWN, WHEN BATTERED WOMEN KiLL 68 (1987), and LENORE WALKER, THE BATTERED
WOMAN, 43-44 (1979)).

34 STARK, COERCIVE CONTROL, supra note 2, at 64.
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major components, dynamics and effects, including the fact that its
neither *“domestic” nor primarily about “violence.” Failure to
appreciate the multidimensionality of oppression in personal life
has been disastrous for abuse victims.*

Limiting legal remedies to the prevention and deterrence of physical violence
may interrupt the course of domestic abuse, but violence in intimate relationships
flows from something more fundamental and seminal: an integrated, imbalanced
conquest over the victim’s autonomy, independence, and personhood. The various
theories of domestic abuse and empirical studies distill to this reality that physical
violence is merely a symptom of oppressive, abusive coercion, not the root of
domestic abuse.

A. Theories of Domestic Violence

As the battered women’s movement advanced, theorists have observed
shifting power and control dynamics within abusive, intimate relationships.*® The
following competing theories diagnose domestic abuse across a spectrum from
socio-cultural plight to psychological pathology, but they all recognize the
imposition of control by force, coercion, intimidation, and other emotional,
economic, and political tactics. Virtually all domestic abuse distills to a question of
power, in culture or psychology, and violence is but one means of coercing
responses from a victim. Stark identifies three prime theories for domestic abuse:
sociological, feminist, and psychological.*’

1. Sociology

Sociological models suggest that domestic abuse springs from community and
family structures, passed from generation to generation, which value violent
conflict resolution and which are steeped in religious or social norms fostering
gender inequality.

During childhood and adolescence, observations of how
parents and significant others behave in intimate relationships
provide an initial learning of behavioral alternatives which are
“appropriate” for these relationships. If the family of origin

1d. at 10.

% See Kuennen, supra note 2, at 8-9; see also Stark, Re-Presenting Woman Battering, supra
note 2 at 975-81.

%" STARK, COERCIVE CONTROL, supra note 2, at 117-21. Some scholars classify their research
into more discrete categories, such as psychoanalytic theory, social learning, social psychology,
family systems, feminist theory and sociological theories. See, e.g., BATTERING AND FAMILY
THERAPY: A FEMINIST PERSPECTIVE, 29-35 (Marsali Hansen & Michele Harway eds., 1993). Demie
Kurz, Social Science Perspectives on Wife Abuse: Current Debates and Future Directions, 3 GENDER
& SocIETY 489, 489 (1989) (identifying “two major social science perspectives on wife abuse”-
“family violence”and “feminist”—each having its own vocabulary, methods and interpretation).
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handled stresses and frustrations with anger and aggression, the
child who has grown up in such an environment is at greater risk
for exhibiting those same behaviors, witnessed or experienced as
an adult. *

2. Feminism

Feminist theories propose that patriarchy and male dominance are the
fundamental causes of domestic abuse, that men use violence as a means of
propagating the subjugation of women qua women.

Using historical and case-study data, they have concluded that
male dominance—especially the ideology of male dominance—is
the key factor underlying wife abuse . . . .Specifically, they hold
that the primary source of wife abuse is the wife’s failure to live
up to the husband’s ideals and expectations about what it means to
be a good wife. Hushands experience stress in such situations.
They abuse women in order to maintain dominance and control.*®

3. Psychology

Psychological theories propose that abusers act violently against their intimate
partners because of pathology, cognition, or attitude. Psychological studies of
domestic violence perpetrators suggest that abusers may experience personality
disorders such as border-line personalities and paranoia, attachment disorders,
trauma, identity disturbance, shame, and neurobiological or neural-structural
anomalies.”’ Psychology also has made great effort to explain why victims remain

% Sharon Wofford Mihalic & Delbert Eliot, A Social Learning Theory Model of Marital
Violence, 12 J. FAM. VIOLENCE 21, 21-22 (1997), reprinted in THE INTERNATIONAL LIBRARY OF
CRIMINOLOGY, CRIMINAL JUSTICE & PENOLOGY, DOMESTIC VIOLENCE 303 (Mangai Natarajan ed.,
2007) [hererinafter INTERNATIONAL LIBRARY OF CRIMINOLOGY].

% See, e.g., Rhonda L. Lenton, Power Versus Feminist Theories of Wife Abuse, 44 CANADIAN J.
CRIMINOLOGY 305, 310-12 (1995), reprinted in INTERNATIONAL LIBRARY OF CRIMINOLOGY, supra
note 38, at 232; see also Armatta, supra note 7, at 779-81, 842 (citing David Levinson, FAMILY
VIOLENCE IN CROSS-CULTURAL PERSPECTIVE 88 (1989)). Armatta identifies legal structures,
particularly within traditional societies and developing nations, that contribute to or exacerbate
domestic violence: legal sanctions for wife abuse, marriage laws and customs, legal disabilities
during marriage, marital dissolution laws, child custody, economics and property laws and access to
legal system and other benefits of full citizenship and suffrage. She identifies four common factors
that predict domestic violence in cross-cultural studies of traditional, small-scale societies: “(1) men
control the greater share of economic resources; (2) men hold decision-making power in the family,
(3) availability of divorce is restricted for women; and (4) violence conflict resolution is valued,” 1d.
at 781. The root of these factors lies constantly in an imbalance of power favoring men and lack of
recourse for women. Domestic abuse and violence springs from values, relationships, social and
institutional structures that promote male dominance and female subordination, or at least, the
historic residue of these structures.

40 See DONALD G. DUTTON, RETHINKING DOMESTIC VIOLENCE, 62-94 (2006). See also, e.g.,
Deborah Epstein, Procedural Justice: Tempering the State’s Response to Domestic Violence, 43 Wwm.
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in abusive relationships and the reactions of victims and abusers to each other in
intimate relationships.**

4. Coercive Control

The theory of “coercive control” is a synthesis of these theories and has
gained common approval among domestic abuse scholars and activists. The theory
of coercive control is a framework of understanding domestic violence from the
victims’ standpoint:

[A]s a course of calculated, malevolent conduct deployed almost
exclusively by men to dominate individual women by
interweaving repeated physical abuse with three equally important
tactics: intimidation, isolation and control. Assault is an essential
part of this strategy and is often injurious and sometimes fatal. But
the primary harm abusive men inflict is political, not physical, and
reflects the deprivation of rights and resources that are critical to
personhood and citizenship. Although coercive control can be
devastating psychologically, its key dynamic involves an objective
state of subordination and the resistance women mount to free
themselves from domination . . .. Men deploy coercive control to
secure privileges that involve the use of time, control over material
resources, access to sex, and personal service. Like assaults,
coercive control undermines a victim’s physical and psychological
integrity. But the main means used to establish control is the
microregulation of everyday behaviors associated with stereotypic
female roles, such as how women dress, cook, clean, socialize,
care for their children, or perform sexually.*

The theory of coercive control observes that domestic abuse is not a series of
discrete incidents of violence or temper. From the victim’s vantage, domestic
abuse is a continuous pattern of coercive and controlling behavior inflicting a
range of harms in addition to physical injury.*® A batterer’s coercion does not force

& MARY L. Rev. 1843, 1901-03 (2002). Epstein identifies “special characteristics of the batterer
population” as clinical diagnoses and the effect of abuser psychology on procedural justice, id. at
1901-02.
1 See Lenore E. A. Walker, Psychology and Violence Against Women, 44 AM. PSYCHOL. 695,
695-702 (1989), reprinted in INTERNATIONAL LIBRARY OF CRIMINOLOGY, supra note 38, at 219-25.
42 STARK, COERCIVE CONTROL supra note 2, at 5; see also Stark, Re-Presenting Woman
Battering, supra note 2, at 975-81.
43 STARK, COERCIVE CONTROL, supra note 2, at 99-100; see also Stark, Re-Presenting Woman
Battering, supra note 2, at 976:
The coercive control framework shifts the basis of women’s justice claims from
stigmatizing psychological assessments of traumatization to the links between
structural inequality, the systemic nature of women’s oppression in a particular
relationship, and the harms associated with domination and resistance as it has
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a victim’s compliance by physical assault but does deprive a victim of liberty and
volition by distorting her choices or perceived choices, and the price to pay for
disobedience. *

Identifying abusive, coercive control demands close attention to individual
contexts and singular relationships. Common bargaining and compromises among
most couples may be healthy, but the same transactions may be coercive, abusive,
and oppressive in other contexts. Mary Ann Dutton and Lisa Goodman identify
eight domains of control in which a batterer makes demands, imposes coercion,
and strips the victim’s autonomy:

[Plersonal activities/appearance (e.g., demand to wear certain
clothing or hairstyles), support/social life/ffamily (e.g., refusal to
allow target to seek help of counselor or talk with family
members), household (e.g., demanding only specific foods be
purchased), work/economic/resources (e.g., not allowing non-
English speaking partner to learn English), health (e.g., not
allowing target to obtain needed medications), intimate
relationship (e.g., demanding target not use birth control), legal
(e.g., demanding that the target engage in illegal activities),
immigration (e.g., threats to report target to immigration officials)
and children (threats to report target to child protective services).*

Dutton and Goodman describe violence within the framework of coercive
control: “Violence is simply a tool . ... that the perpetrator uses to gain greater
power in the relationship to deter or trigger specific behaviors, win arguments or
demonstrate dominance.”*® Dutton and Goodman then set out to promote a “tighter
conceptualization” of coercive control.

They begin with an examination and application of the “social bases” of
power first described by French and Raven in the 1950s.*” Upon these bases of
power an “agent” influences a “target” to act. French and Raven identified six

been lived. The proposed narrative identifies the extension of battering to
children (either before or after a couple separates) as “tangential spouse abuse,” a
common stage in the pattern of coercive control that is often misinterpreted in
ways that jeopardize a woman’s custodial rights. Although “safety” is not
abandoned as a concern, the coercive control framework shifts the emphasis to
restrictions on “liberty,” highlighting a class of harms that extends beyond
psychological or physical suffering to fundamental human rights.

4 See, e.g., Kuennen, supra note 2, at 15 (“A victim may be dependent on her partner for
money, health care, child care, transportation, or housing. A threat involving the loss of any of these
may be just as effective as a threat of physical violence.”).

45 Dutton & Goodman, supra note 3, at 747.

6 1d. at 743 (citing Russell P. Dobash et al., The Myth of Sexual Symmetry in Marital Violence,
39 Soc. Progs. 71, 71-91 (1992)).

47 See id. at 744 (citing John R.P. French & Bertram Raven, The Bases of Social Power, in
STUDIES IN SOCIAL POWER 150-67 (1959)).
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bases of power: coercive, reward, legitimate, referent, expert, and informational.*®

Dutton and Goodman then explain the constant dynamic of coercive power in
domestic abuse:

Coercive power is the most central to theorizing about
coercive control in violent relationships, although the remaining
bases of power may also apply. Both can be distinguished from
force in that force involves a complete lack of volition on the part
of the target. That is, if sufficient force is imposed, the target has
no discretion in responding (e.g., being forcefully held down while
being raped). However, the target’s response to coercion does
involve choice, although not “free choice.” Coercive power is
based on the target’s belief that the target can and will experience
negative consequences for noncompliance (e.g., getting beaten for
not having dinner on the table, partner will have sex with someone
else). The target can “choose” to comply (and hope to avoid
threatened negative consequences) or risk punishment for
noncompliance. Thus, the opportunity for resistance exists, but at a
cost. Reward power also has a connection to coercive control in
violent relationships since it is based on the target’s belief that the
agent can and will provide a reward in return for compliance.
Thus, the agent’s access to reward power (e.g., providing financial
support, transportation, emotional intimacy) can be used to
increase the target’s probability of complying with the agent’s
coercion.*

An abuser coerces his victim by issuing a demand and deploying a credible
threat of consequences for failure to comply.® Individual context and relationship
culture shape coercive demands that may be explicit and obvious but also may be
“integrated seamlessly into the day-to-day interactions of the partners’ lives.”! To
coerce, the abuser must deliver a credible threat with the demand. Likewise, the

8 See id. at 745. Coercive control is the agent’s ability to impose on the target things or actions
the target does not desire or to remove or decrease desired actions or things, see id. Reward power is
the agent’s ability to give or take away things the target desires, see id. Legitimate power is the
agent’s ability to impose feelings, obligations or responsibilities on the target, see id. Referent power
is the agent’s ability to provide feelings of acceptance or approval on the target, see id. Expert power
is the agent’s ability to provide skill or expertise or the target’s belief about the agent’s expertise, see
id. Informational power is the agent’s ability to provide knowledge or information to the target, see
id.

49 |d. at 745 (citations omitted).

50 H
See id.
' 1d. at 749. Dutton and Goodman illustrate this dynamic for many women in abusive
relationships who state, “‘I just knew that | had to or else he would .” Expectations

become coercive demands when the expectation is held by the coercive partner and understood as
such by the target and the price of noncompliance with those expectations is a contingent punishment
or opportunity cost.” Id. at 750.
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threat may be express, implied, or understood.>® The threat becomes credible when
the abuser has “set the stage” by inflicting the consequences in the past, creating an
expectation of negative consequences, exploiting the victim’s vulnerabilities,
wearing down her resistance and cultivating dependency on the abuser.>® Dutton
and Goodman provide plausible examples of contextual vulnerabilities which a
perpetrator may exploit to coerce responses or secure control over their intimate
victims:

Illegal immigration status or legal problems increase
vulnerabilities to threats involving exposure to police or other
authorities. Language barriers increase vulnerability to threats that
involve increased social isolation. History of childhood abuse or
other dysfunctional family history can increase vulnerability to
threats involving relationship termination or psychological
manipulation . . .. In one case, a woman with breast cancer was
exploited when her abusive partner insisted that she remain in the
relationship, stating that no one would want a woman with those
defects.”

B. Social Science Evidence

Empirical social science studies consistently bear out these theories and
demonstrate that abuse of power in intimate relationships begets violence. In
studies examining the efficacy of civil protection orders, the dynamics of power,
control and coercion determine outcomes more than any simple cause-and-effect
calculus between legal remedy and compliance.

1. Grau and Fagan

In 1984, Janice Grau, Jeffrey Fagan, and Sandra Wexler conducted one of the
first empirical studies of civil protection orders.” They interviewed 270 clients of
federally funded Family Violence Demonstration programs in four states and
examined three issues: who is more likely to seek a civil protection order, whether
the civil protection order is effective to prevent future violence, and what other
conditions influence their effectiveness.

Although the researchers ultimately concluded that civil protection orders did
not reduce overall violence significantly, the women who received orders believed
they were effective. Civil protection orders actually were effective in reducing

%2 See id.

%3 See id at 748.

5% |d. (citations omitted).

% Janice Grau et al., Restraining Orders for Battered Women: Issues of Access and Efficacy, in
CRIMINAL JUSTICE PoLITICS AND WOMEN: THE AFTERMATH OF LEGALLY MANDATED CHANGE 13, 13-
28 (Claudine SchWeber & Clarice Feinman eds., 1985).

% See id. at 19-21.
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verbal abuse, harassment and physical violence, but only when prior physical
injuries were not severe. Civil protection orders did not have a significant effect on
future violence by spouses with longer and more severe histories of violence
against their wives and third-parties.” They also found several common attributes
among the women who sought a civil protection order:

They are younger, employed women in shorter, less violent
marriages, who have a history of prior separations. The presence
of children in the home is also associated with receipt of a
restraining order . . .. [T]he profile above suggests that restraining
orders are more useful to those victims who can become fiscally
independent through employment, and are less often sought by
older women in more violent marriages with longer abuse
histories. In other words, restraining orders are more commonly
received in cases where the victim has fewer emotional and
financial ties to the batterer, or where the prior violence is less
severe. Recipients also tend to have previously attempted to
escape violence through separation. Victims who have longer
histories of violence, and are tied financially to the assailant, may
be less inclined to seek help through a restraining order.®

In those early years when civil protection regimes were primitive and not
widespread, Grau and Fagan ultimately found that civil protection orders were not
significantly effective at preventing future violence. They made suggestions that
largely have been adopted, and civil protection orders now are available in every
jurisdiction. They proposed procedural reforms to ease access, speed relief,
strengthen enforcement, and most of their suggestions appear in contemporary
statutes, as described above in the Common Features section.”

They called for another substantive reform that has not gained sufficient
ground, and which this article addresses:

The definition of abuse must be clear. It should include all conduct
which is deemed criminal, including crimes against persons, property
and the public. It should include psychological abuse, not only because
restraining orders appear effective in preventing psychological abuse but
also b%gause of the interrelationship between psychological and physical
abuse.

%" See id. at 19-20.

%8 1d. at 21-22. The authors used “restraining order” to identify civil protection orders. See id.
at 15.

% See id. at 24-26; supra notes 21-27 and accompanying text.

8 |d. at 25-26 (emphasis added).
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2. Chaudhuri and Daly

In 1992, building on Grau and Fagan, Molly Chaudhuri and Kathleen Daly
published their study of thirty women who sought civil protection orders in 1986.%*
They inquired whether batterers heeded the civil protection orders and whether
police responses improved for women holding civil protection orders, and they
studied women’s evaluations of the legal process and actors.

Chaudhuri and Daly made an observation similar to Grau and Fagan’s,
comparing the victims who obtained civil protection orders to the broader
population of battered women:

[T]hey are younger, have completed more years of education, have
paid jobs and earn more, and are in relationships of shorter
duration with a history of separations. With a measure of financial
and emotional independence from abusive partners, women who
obtain [temporary restraining orders] may be one step ahead of
other abused women.®®

They concluded that civil protection orders generally did increase police
responsiveness, but did not increase the likelihood of arrest for the abusers.** Civil
protection orders reduced the chance of physical violence unless the abuser had a
prior criminal history, was unemployed or employed only part-time, or abused
drugs or alcohol.®®

Most important, Chaudhuri and Daly found that obtaining civil protection
orders generally did empower women to end an abusive relationship, depending on
the degree to which the women relied emotionally or economically on their
abusers.®® “For some women, taking the steps to obtain a TRO already reflects
their commitment to leave an abusive relationship, whereas other women are
hopeful that the TRO might change the man’s behavior.”® They conclude by
noting that the very process of obtaining a civil protection order may be a greater
benefit to abuse victims than directly deterring their abusers:

[TThe process is (or can be) the empowerment. This occurs when
attorneys listen to battered women, giving them time and attention,
and when judges understand their situations, giving them support
and courage. As important, though unfortunately less frequent,
women’s empowerment can occur when men admit to what they

81 Chaudhuri & Daly supra note 5, at 227-52.
62 |d, at 228-29.

8 |d. at 233.

6 See id. at 245.

& See id.

% See id.

7 1d.
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have done in a public forum. Such conversations and admissions
can transform the violence from a private familial matter, for
which many women blame themselves, to a public setting where
some men are made accountable for their acts . . . .

If the process of obtaining a [civil protection order] is
partially its own reward, law students, attorneys, and judges must
be sensitive to the particular dynamics involved in battering
relations and render legal advice and decisions accordingly.
Attorneys cannot be expected to be friends or emotional buffers
for all their physically abused clients, but many women wanted
such support from their advocates. What a judge and counsel say
in court and in chambers has important consequences for how a
woman can redefine herself and change her situation and for how
a violent man can be brought to change his behavior.®®

3. McFarlane et al.,

In 2000, a group of researchers agreed with Chaudhuri and Daly and
demonstrated that the civil protection process may be as important as the order
itself.” In a notable study of 150 Black, Hispanic, and White women in Houston,
Texas, the researchers strove to create a deeper, more thorough study than the
relatively small studies that preceded it in early days of civil protection orders.”
The researchers evaluated whether the women experienced less violence by their
intimate partners at specific intervals after petitioning for the orders.

All of the women in the sample had applied for civil protection orders, and the
researchers divided them into those who received orders and those who did not,
either because the woman dropped the petition, the court could not locate and serve
the defendant, or the court dismissed the petition.”* Of the eighty-one women who
received a civil protection order, thirty-six reported a violation during the eighteen
months of the study, and most violations involved a breach of order to remain a
distance from a workplace, stalking, threats of violence, or a combination of these
factors."?

This study ultimately concluded that the petitioning process, not the actual
receipt of an order, is the significant determinant affecting future abuse:

%8 1d. at 246.

% judith McFarlane et al., supra note 5, at 613.

" See id. at 613-14. From 2,932 women who applied for civil a protection order in the year
preceding the study, 68% met qualifying criteria, and 49% received protection orders. Id. at 613.
One-hundred and fifty women agreed to participate in the study and agreed to several follow-up
interviews for eighteen months after their orders were granted. See id. at 614. One woman committed
suicide shortly after the study commenced, so the response rate was 99% with 149 women
completing the study. Id.

™ See id. at 615. Eighty-one petitioners received civil protection orders, forty women dropped
their petitions, and eighteen could not serve notice of process on their defendants, and courts
dismissed eleven petitions. 1d.

72 See id. at 616.
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The 149 women who took part in this study reported
significantly lower levels of intimate partner violence, including
worksite harassment, up to 18 months after applying for a
protection order. Whether women were granted or not granted the
protection order made no significant difference in terms of the
amount of violence they reported at the time of application for the
order or during the subsequent 3, 6, 12 or 18 months . . . .

Our results agree with those of others reporting significantly lower
levels of violence experienced by women seeking assistance from
the justice system, irrespective of the justice system outcome.”

They cite another qualitative study observing why women choose to seek civil
protection orders, which “revealed a desire among women to regain some measure
of control in their lives by making the abuse public.”"

They viewed the legal system as a force larger than
themselves and as having power over the abuser that they
themselves had lost as a result of the abuse. Moreover, they felt a
need to have the legal system both approve and reinforce their
decision to leave the abuser. The protection order becomes an
announcement that the abused woman refused to “take it”
anymore and is acting on her own behalf. Our results appear to
guantify these qualitative findings. Once a woman applied and
qualified for a protection order, a rapid and significant decline in
violence scores occurred and was sustained for 18 months.”

2 1d.
™ 1d. at 617 (citing Karla Fisher & Mary Rose, When ““Enough is Enough™: Battered Women’s
Decision Making Around Court Orders of Protection, 41 CRIME & DELINQ. 414-29 (1995)).
Professor Jane C. Murphy makes the following observations about victims’ goals for civil protection
orders, goals which may confound attorneys interested in ultimate legal outcomes:
[Flor many women, not following through with the proceeding to get the final
order was, to some extent, a choice. Getting the ex parte order alone helped them
achieve some of their goals—getting the abuser to stay away, stopping the
violence, or making a reconciliation possible. This data underscores an important
message for advocates and state funders. When women file for a [civil protection
order], they are pursuing this legal remedy as one strategy among many others—
both legal and non-legal, public and private, formal and informal—to achieve
their goals. They do not frame their goals in terms of the legal remedies
available—for instance “to get a protective order.” Rather, their goals depend
upon their particular context and stage in their relationship: “to stop the violence,
to get him counseling, to keep him away from the kids.” If the legal remedy,
whether it is an ex parte or a civil protection order, gets them closer to that goal,
it is viewed as helpful.
Id., (citing MARY ANN DUTTON ET AL., EcoLoGicCAL MODEL OF BATTERED WOMEN’S
EXPERIENCE OVER TIME (2005).
™ McFarlane et al., supra note 5, at 617 (emphasis added).
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Thus, the significant, defining factor predicting future violence was not the
presence of an enforceable civil protection order, but it was the victim’s decision to
petition for it in the first place. The court and legal remedy have less effect on the
relationship than the victim demanding back power and autonomy.

4. Other Studies

Empirical studies on the efficacy of civil protection orders have not rendered
wholly consistent results, although later, bigger, more sophisticated studies do
demonstrate some statistically significant effect on recurring violence between the
intimate partners. According to one review, by 2000, nine studies analyzed civil
protection orders, including Grau and Fagan, and Chaudhuri and Daly.”® These
rendered mixed results, although, as discussed above, civil protection orders were
unrefined and not universally available when the studies commenced.

In addition to McFarlane et al., at least three other studies since have found
that civil protection orders have a significant, positive effect on recurring physical
violence. In 1999, to examine risk factors for re-abuse, researchers examined court
records and police filings in Texas for 210 couples who had received civil
protection orders.”” These researchers found that prior to filing their petitions, 68%
of the women reported physical violence, but only 23% reported violence after
filing, determining that the number of women reporting physical violence declined
by 66% after filing.”® The study also revealed that women of very low
socioeconomic status and women with children in the home are more likely to
report re-abuse after obtaining a civil protection order.” The authors proposed
possible explanations for the significance of these risk factors:

Previous research from the social control/deterrence
perspective has found that when men are arrested for abuse, the
power structure of the home changes such that women report
gaining power, and men report losing power. This increase in a
woman’s relative power is, in part, the result of her ability to make
the private event public by involving law officers and thereby
increasing her partner’s fear of negative consequences . . . .%

® Thomas F. Capshew & C. Aaron McNeese, Empirical Studies of Civil Protection Orders in
Intimate Violence: A Review of the Literature, 6 CRISIS INTERVENTION 151-67 (2000). These studies
concerned access to civil protection orders, the process to obtain them, the risk of re-abuse after civil
protection orders and victims’ experiences and perceptions in the process.

" Carlson et al., supra note 5, at 205.

81d. at 214-15.

1d. at 220.

8 Donald Dutton et al., Arrest and the Reduction of Repeat Wife Assault, in DOMESTIC
VIOLENCE: THE CHANGING CRIMINAL JUSTICE RESPONSE, supra note 5, at 111, 111-128 (citing
Carlson et al., supra note 5 at 205).
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In 2003, a University of Washington study tracked 448 adult victims of
domestic abuse for a year in Seattle.*® The researchers reported that women who
obtained and maintained a civil protection order were significantly less likely than
victims without an order to be contacted, threatened, or abused by the perpetrator.®

Also in 2003, a researcher at Michigan State University published a study to
determine whether the type or severity of violence affected the success of civil
protection orders.®® Burgess-Proctor drew a distinction between “patriarchal
terrorism” and “common couple violence.” According to the author, “patriarchal
terrorism” involves more severe mental and physical abuse used primarily to
control, and was identified in the study if at least one of three factors were present
in the relationship: if the abuser ever had beaten or choked his partner, if the abuser
ever had forced his partner into sexual activity, or if the abuser ever had used or
threatened to use weapons against the victim.®* “Common couple violence” refers
to milder abuse, perpetrated by both partners in a relationship.®* Burgess-Proctor
hypothesized that civil protection orders would be less effective in cases of
“patriarchal terrorism” than for “common couple violence.”® The study, however,
suggested that the severity or type of violence had no statistically significant effect
on civil protection orders in preventing future violence.®” Even if the type or
severity of violence is not significant, the power and control dynamic is
ubiquitous; the study found that race, employment status, and living arrangements
did affect future violence significantly.®

For example, this analysis indicates that employed women are
less likely than their unemployed counterparts to experience a
violation of their protection orders. Indeed, lower levels of
reported violations among employed women seems logical given
that this group likely has greater resources at their disposal (e.g.
available cash, transportation, etc.) that allow them to remain apart
from their partners without suffering undue financial hardship.*

81 Victoria L. Holt et al., Do Protection Orders Affect the Likelihood of Future Partner
Violence and Injury?, 24 AM. J. PREVENTIVE MED. 16 (2003).

8 See id. at 18. The authors suggest that civil protection orders may be more effective than
Grau and Fagan had found twenty years earlier because “sanctions for [civil protection order]
violations have generally shifted from civil to criminal, and police response has improved following
the institution of mandatory arrest laws; thus the possibility for violence prevention related to [civil
protection orders] may have increased.” The authors also note methodological differences between
the studies, including Grau and Fagan’s failure to accommodate for various confounding factors.

8 Amanda Burgess-Proctor, Evaluating the Efficacy of Protection Orders for Victims of
Domestic Violence, 15 WOMEN & CRIM. JusT., Dec. 2003, at 33.

8 See id. at 40-41 (citations omitted).

8 1d. at 33; see also id. at 40-41.

% 1d. at 40.

¥71d. at 45.

8 See id. at 48.

% 1d. at 49.
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5. Consistent Conclusions

These studies tend to show that civil protection orders are generally effective
in preventing or reducing future physical violence. This positive effect, however,
probably is not the result of a defendant complying with a legal injunction. Instead,
civil protection regimes generate relief to violence victims by affording them a
lever to demand or regain power, or to be liberated from coercive oppression, by
communicating defiance, by seizing a power greater than the abuser’s in the law,
and by exposing her oppression publicly.

Fundamentally, the successful civil protection order is merely a manifestation
of the victim’s resolve to seize autonomy and rebalance power in the relationship.
She gains relief from abuse because she decides to seek a protection order, not
because she receives one.

Evidence suggests that many, if not most women who petition for civil
protection orders do not consider the legal remedy a primary goal. In 1995, a
qualitative survey of women who filed for protection orders further illustrated the
actual use of civil protection orders to abuse victims.* “A common theme among
several women who participated in the interviews was that the CPO process was a
means for creating a public record of the abuse they had experienced. It was a way
for them to break their silence and send a message to the batterer that his behavior
would not be tolerated. Several women also indicated that filing a protection order
allowed them to take some initial steps toward regaining control of their lives.”®*

In 2002, Mary Ann Dutton conducted interviews of women who received ex
parte orders but did not return for final orders.®” These women did not frame their
goals as success or failure in court, but their goals varied with their relationship
dynamics. These women reported that they did not return for a final order because
they felt supported by their advocates and the law, achieved a “wake-up call” for
their partner, sent a “message,” and motivated him to change or raised the stakes of
continued abuse.”

IV. PROPOSAL: CIVIL PROTECTION ORDERS SHOULD PROVIDE RELIEF
FROM COERCIVE CONTROL

A. Calls for Reform

After describing these petitioners’ diverse and compelling goals, Murphy
called for increased access to civil protection to accommodate their relationships:
“The civil protection order has an important place in the broad range of strategies
women use in response to abuse from their intimate partners. Therefore, we need

% Waul, supra note 18, at 56 (citing Fisher & Rose, supra note 74, at 414-29).
91
Id.
%2 Murphy, supra note 11, at 508 (citing MARY ANN DUTTON ET AL., supra note 74).
% See Murphy, supra note 11, at 513.
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to remove the barriers that prevent women who desire the full protection of this
remedy from getting these orders.”*

As Kuennen explored the effect of coercion on domestic abuse victims, she
called for “the development of more discriminating legal approaches, to be applied
in broader contexts that would reject the reflexive practices of many judges who do
not take into account the complexities of analyzing coercion.”® “Without attention
to the batterer’s use of coercion—pressure, influence, or threat of force to the
degree that these tactics interfere with a victim’s volition—courts hear only parts
of the victims’ stories.”®®

Dutton and Goodman extend this call within their “tighter conceptualization”
of coercion:

Finally, and perhaps most urgently, the role of coercive
control in [intimate partner violence] needs to be more thoroughly
understood in the legal context. In that context, domestic violence
is usually understood as a one-size-fits-all category, based on acts
of assault alone without regard to the coercive context in which
they occur . . . . Much work needs to be done to bring the notion of
coercion in IPV into the legal arena. Without attention to this
critical element of IPV, legal actors hear only parts of the stories
the victims bring them every day in court. A more discriminating
understanding of the nature of specific IPV crimes, including the
element of coercion, would help secure more appropriate
sentencing, as well as treatment for perpetrators, and more
effective safety planning for victims.%’

B. Enjoining Coercion

Civil protection orders could prevent domestic abuse more effectively by
providing relief from coercion as well as physical violence. By including coercion
or coercive control within the scope of defined *“abuse,” civil protection regimes
could afford relief that better matches the reality of domestic abuse. By providing a
cause of action for abuse victims who have not yet, or not recently, been victims of
physical violence, these victims might break the cycle of escalating violence and
seek liberation before a coercive, abusive relationship becomes inevitably violent.

Every state requires evidence of physical violence or potential violence. This
focus on violence is understandable because oppressive coercion or other non-
violent abuse is difficult to quantify and prove. Violence is tangible and is already
criminalized, with evidence and elements familiar to courts, lawyers, and police. In
order to intercept and prevent abusive coercion, however, these regimes must shed
the fixation of physical violence. When civil protection statutes define abuse, in

% |d. at 514.

% Kuennen, supra note 2, at 30.

% d. at 2.

% Dutton & Goodman, supra note 3, at 744.
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addition to customary definitions of violence or references to criminal codes, the
statute should include definitions to encompass non-violent, abusive coercion.

To codify coercive control, drafters must grapple with highly contextualized,
subjective, discrete relationships. While seeking to extend civil protection relief to
victims who suffer coercive abuse but not violence, drafters must guard against
expanding the definition so far as to interfere with ordinary conflicts in non-
abusive relationships. Quantified elements of coercive control might be so broad as
to be indistinguishable from common arguments between aggrieved spouses, and
they might dilute the promise of civil protection orders for those in legitimate need
of relief.

Considering those risks, civil protections statutes could and should extend
relief from coercive abuse. Such a definition might incorporate these elements:

(1) ABUSE. The occurrence of one or more of the following
acts, attempts, or threats between family or household members, as
defined by this chapter:

(a) Coercion:

(i) willful or knowing acts, courses of action, or demands
and credible threats to compel an intimate, domestic partner,
relative, or household member to engage in conduct from
which the person has a right to abstain, or to abstain from
conduct in which the person has a right to engage;

(ii) with intent to coerce or maintain coercive power and
control over the life, decisions, relationships or activities of an
intimate, domestic partner, relative or household member;

(iii) which reasonably would cause a person in the
petitioner’s position to engage in conduct from which that
person otherwise would abstain, or to abstain from conduct in
which that person otherwise would engage.

Courts would examine proof of these elements against the preponderance of
evidence standard. Petitioning victims would present proof that their abuser acted
to deprive the victim of autonomy and independence against her will using
coercive tactics to establish and maintain power and control.

For example, coercion codified with these elements in a civil protection
statute would provide relief for victims in those relationships illustrated by Dutton
and Goodman:

The birth of a child can be exploited if, for example, an
abusive partner threatens to remove the child’s coverage on his
medical insurance if his partner does not comply with his desire for
sex immediately following the birth of the child . . . . Numerous
clinical examples have shown that creating financial indebtedness
by insisting that all expenses be charged on a credit card in the
partner’s name is not uncommon. Forcing one’s partner to quit a
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job, become involved in illegal activities (e.g. fraud, elicit drugs)
or engage in shameful experiences (e.g., sex with strangers,
children or animals) also can create vulnerabilities such as physical
or mental health effects of traumatic violence exposure, fear of
future revictimization, or economic loss.®

Within each of these scenarios, the abuser exerts coercive control over his
victims, not by threatening or perpetrating violence, but by threatening untenable,
albeit often lawful, consequences on the victim for failure to acquiesce. Under
existing regimes, she would not have a cause of action for protection, but adding
elements of coercion to abuse definitions would afford relief before she suffered
the threatened consequence or violence for refusing to be subjugated.

“Given the insidious use of pressure by a batterer to control a victim, and the
goal of drafters of [civil protection orders] to prevent abuse in all its forms,
defining which pressures are extraordinary is a daunting task.” No relationship is
completely free of persuasion or influence, and civil protection orders should not
substitute for marriage therapy. The great challenge is to define what actions and
threats violate voluntary, ordinary compromises and bargaining in relationships, to
create oppressive, abusive coercion.'®

The elements above may capture the notions of coercion, but the greatest
challenges are in proof and remedy. Courts must inquire into the relationship to
identify the vulnerabilities, control structures, and threatened consequences to find
coercive control. If a court finds that an abuser has deployed a demand that the
petitioner reasonably would resist if not for his credible threat to exploit her
personal vulnerabilities, then the court would shape a remedy to fit the petitioner’s
position.

Kuennen observes the importance of context and subjectivity in identifying
abusive coercion: “Individuals enter abusive relationships with different levels and
types of vulnerabilities. The vulnerability may not necessarily be a weakness, but
merely something the batterer may exploit or take away.”*®* Thus, remedies for
coercion would be as individualized and situational as the relationships they
address. Probably remedies will address primarily the credible threat expressed by
the perpetrator, not the demand. For instance, in the case above where “an abusive
partner threatens to remove the child’s coverage on his medical insurance if his
partner does not comply with his desire for sex immediately following the birth of
the child,” the judicial remedy would enjoin the abusive partner from canceling the
child’s medical coverage without showing some legitimate economic reason as
good cause.

% Dutton and Goodman, supra note 3, at 748.

% Kuennen, supra note 2, at 8, 11, 16, 30. Kuennen provides a thorough examination of the
contextual subjective and bias problems of drafting statutes that could encompass abusive coercion
without violence. She calls for more “discriminating legal approaches” but does not proposing
elements and language for such a statute.

100 5ee jd.; see generally Dutton & Goodman, supra note 3 at 743—-44.

101 Kuennen, supra note 2, at 17-18.
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C. Promising State Provisions

Although no civil protection statutes encompass coercion or coercive control
as articulated by the social scientists and as proposed here, a few states have made
efforts to relieve abuse that is not strictly physically violent. These states’ civil
protection regimes accommodate limited incidents of emotional and psychological
coercion.

Michigan’s civil protection regime includes a promising catch-all provision
within its list of acts to be enjoined, its effective definition of abuse: “Any other
specific act or conduct that imposes upon or interferes with personal liberty or that
causes a reasonable apprehension of violence.”'* Although this provision might
include coercive demands and threats, probably the “interference with personal
liberty” refers to immediate restraint of physical movement or communication, not
life decisions. It is broad, however, and follows other non-violent elements, such as
“interfering” with the petitioner at her work or school and *“engaging in conduct
that impairs petitioner’s employment or educational relationship or
environment.”*® This statute does not specifically conform to the observed
dynamics of coercive control, but a creative advocate and an insightful judge might
find that it covers the elements proposed above to capture coercive control.'**

Likewise, lllinois’s statute could extend far enough to provide relief for
oppressive coercion. Although its Domestic Violence Act defines abuse with
requisite elements of physical violence and harm, it also provides for “intimidation
of a dependent” and “interference with personal liberty.”'® Its remedies provisions
contemplate relief for non-violent exploitation, and its Purpose section may
accommodate the theory of coercive control:

[To] support the efforts of victims of domestic violence to
avoid further abuse by promptly entering and diligently enforcing
court orders which prohibit abuse and, when necessary, reduce the
abuser’s access to the victim and address any related issues of
child custody and economic support, so that victims are not

102 See MicH. Comp. Laws § 600.2950 (1)(j) (2004).

103 See MicH. Comp. LAws § 600.2950 (1)(g) (2004).

104 No Michigan state appellate court has construed the statute specifically to include non-
physical coercive control. A judge conceivably could reach this conclusion within her very broad
discretion to craft custom relief, as described in Perrett v. Rhode, No. 267649, 2007 WL 914341, at
*1 (Mich. Ct. App. Mar. 27, 2007):

The granting of injunctive relief, and specifically the issuance of a PPO, lies
‘within the sound discretion of the trial court and will not be reversed on appeal
absent an abuse of discretion.” The abuse of discretion standard recognizes that
there may be no single correct outcome in certain situations; instead, there may
be more than one reasonable and principled outcome. When the trial court selects
one of these principled outcomes, it has not abused its discretion and so the
reviewing court should defer to the trial court’s judgment.
Id. (avoiding Pickering v. Pickering, 659 N.W.2d 649, 652 (Mich. Ct. App. 2002)).
105 5ee 750 ILL. ComP. STAT. 60/103(1) (2008).
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trapped in abusive situations by fear of retaliation, loss of child,
financial dependence, or loss of accessible housing or services.'®

Hawaii contemplates relief for “extreme psychological abuse,” defined as
“intentional or knowing course of conduct directed at an individual that seriously
alarms or disturbs consistently or continually bothers the individual, and that
serves no legitimate purpose; provided that such a course of conduct would cause a
reasonable person to suffer extreme emotional distress.”**’ This form of emotional
abuse might provide relief for abusive coercion, but the infliction of “extreme
emotional distress” is a measure of injury, not an articulation of the power and
control at the root of domestic abuse.

Maine’s statute includes this clause in its definition of abuse: “Compelling a
person by force, threat of force or intimidation to engage in conduct from which
the person has a right or privilege to abstain or to abstain from conduct in which
the person has a right to engage.”* Force is a principle in the definition of abuse,
but compelling by intimidation may reach certain coercive tactics. The Maine
statute does not define “intimidation.” Probably, in keeping with its expressed
purpose, this statute contemplates more immediate harassment and acute threats,
not contextual coercion driven by discrete vulnerabilities. The purpose section of
the Maine statute includes the same language as the lllinois statute set out above.'*

While Oregon’s definitions of abuse all require findings of physical violence,
its remedies options reflect the situational, contextual nuance demanded by
coercive relationships.™™ In its list of available civil protection remedies, Oregon’s
statute sets forth these flexible definitions:

(4) “Interfere” means to interpose in a manner that would
reasonably be expected to hinder or impede a person in the
petitioner’s situation.

(5) “Intimidate” means to act in a manner that would reasonably
be expected to threaten a person in the petitioner’s situation,
thereby compelling or deterring conduct on the part of the person.
(6) “Menace” means to act in a manner that would reasonably be
expected to threaten a person in the petitioner’s situation.

(7) “Molest” means to act, with hostile intent or injurious effect, in
a manner that would reasonably be expected to annoy, disturb or
persecute a person in the petitioner’s position.*!

106 750 |LL. ComP. STAT. 60/102(4) (2008).

17 Haw. REV. STAT. § 586-1 (2005).

198 ME. Rev. STAT. ANN. tit. 19-A, § 4002(C) (1998 & Supp. 2008).
1% MEe. Rev. STAT. ANN. tit.19-A, § 4001(3) (1998 & Supp. 2008).
110 See OR. REV. STAT. § 107.705 (2007).

11 OR. Rev. STAT. § 107.705(4)-(7) (2007).
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Oregon courts must inquire into “the petitioner’s position” and shape
remedies which conform to her circumstances and relationships. This is a useful
instruction to courts that they should consider individual vulnerabilities.

D. Other Consistent Reform Proposals

Other scholars have recognized the need to reform legal remedies to
accommodate coercive tactics. The three writers examined here each seek to
answer the theoretical calls for reform with specific policy proposals. Their
proposals are consistent with the proposed reform expressed here. Although these
writers do not address civil protection orders directly, they do observe the
dynamics of power, control, and autonomy endemic to abusive relationships. They
are interesting and hopeful but likely would not create practical, accessible legal
tools for victims subjected to oppressive coercion without predicate violence.

In 1995, Merle H. Weiner argued “for a per se standard of outrage whereby
the defendant’s conduct would be outrageous as a matter of law if he violated an
injunction issued for a woman’s protection . . . . Upon proving that the defendant
had in fact willfully violated a civil protection order, the plaintiff would establish
conclusively the most important element of the tort.”*'? By expanding the tort of
outrage, the author hopes “to provide a useful remedy to women who find the
existing remedies (including the tort) inadequate. In general, the proposal may help
the victims shut out of the criminal justice system, either because the abuser’s
conduct is not criminal, or because the criminal process is ineffective for domestic
violence victims.”*3

This proposal is promising because it would expand remedies available to an
abuse victim, freeing her from dependence on police and criminal courts, one of
the purposes at the very heart of civil protection regimes. Weiner’s proposal
recognizes that abuse and violations of a civil protection order are not necessarily
violent or criminal acts within themselves, although violation of an order almost
always is a misdemeanor, regardless of the form of the violation. This proposal
would strengthen a petitioner’s options and would raise the stakes on a perpetrator
by invoking tort liability and punitive damages. This proposal to expand the scope
of the tort might promote obedience to a civil protection order for those defendants
who were not judgment-proof. To avail herself of this cause of action, however,
the petitioner still must have obtained a civil protection order and thus have
suffered criminal violence already.

In 1998, Christine O’Connor sought to derive a constitutional “right to
autonomy” for domestic abuse victims from the penumbras that yield the
constitutional right to privacy:

12 Merle H. Weiner, Domestic Violence and the Per Se Standard of Outrage, 54 Mp. L. REv.
183, 189 (1995).
113 1d. at 189-90.
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At the core of individual autonomy is the fundamental right
to make decisions important to one’s destiny. The Supreme Court
has found decisions as whom to marry, whether to conceive a
child, whether to terminate a pregnancy and whether to refuse life-
sustaining medical treatment to be constitutionally protected
liberty interests. Deliberative autonomy, as established by the
Court’s substantive due process decisions, safeguards the privacy
of individuals when deciding matters central to family structure.
The victim of domestic violence must confront issues and make
decisions pivotal to the survival of her family; these decisions fall
within the scope of guarantees provided by the Court’s substantive
due process decisions.™

O’Connor applies this theory to no-contact protection orders issued in
criminal prosecutions. Essentially she advocates for a victim’s right to a voice in
sentencing and prosecution. She argues that prosecutors and judges must listen to a
victim and consider the many, contextual and personal factors that shape her
desired outcome:

The issuance of a criminal no-contact order, in essence,
separates a family, forcing one member out of the home. The
emotional and financial hardships inherent in such an action
should not be ignored. In addition to these concerns, the history of
violence, or lack thereof, within the relationship needs to be
considered. In failing to allow for victim input in the process of
defining the conditions of a pretrial release, courts ignore the
victim’s right to determine the structure of her family.'*

In 2005, Joy M. Bingham called for inclusion of emotional abuse as grounds
for a civil protection order.*® She argues that civil protection regimes should
include “emotional abuse” within the scope of abuse that gives rise to a cause of
action. She does not provide an actual definition of emotional abuse but thoroughly
discusses the problems and subjectivity inherent in the phenomenon.**” Bingham
does not equate emotional abuse to coercive control, but she quotes an expert in a
Louisiana domestic case who defined “mental abuse” as “a form of domestic
violence in that it is a method of controlling the actions and thoughts of one person

11 Christine O’Connor, Domestic Violence No-Contact Orders and the Autonomy Rights of
Victims, 40 B.C. L. Rev. 937, 950 (1999).

1% 1d. at 967.

116 Joy M. Bingham, Note, Protecting Victims by Working Around the System and Within the
System: Statutory Protection for Emotional Abuse in the Domestic Violence Context, 81 N.D. L. Rev.
837, 841 (2005).

17 1d. at 842-43.
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for the purpose of controlling the relationship.”™® This is coercive control, and
civil protection orders could and should extend relief to its victims.

V. CONCLUSION

Civil protection orders are useful, effective tools to prevent future domestic
abuse and to extricate victims from dangerous relationships. A fixation on physical
violence hampers current systems, requiring incidents of physical violence or
imminent threats of violence before affording victims relief and protection.
Victims of domestic abuse must await violence before availing themselves of the
law.

Domestic abuse does not arise from physical violence. Rather, physical
violence is a manifestation of oppressive power and control dynamics within the
abusive relationship. Very often, physical violence is simply another tool by which
an abuser seeks to dominate and oppress his victim. Before an abusive relationship
escalates into violence, the abuser typically has deployed coercive tactics to deny
his victim autonomy, independence, and capital in the relationship. An abuser may
seek to control his partner through emotional, psychological, social, financial,
cultural, and personal means that are not physically violent and that are not illegal.

Civil protection statutes would afford more effective protection by creating
causes of action and relief for abusive, oppressive coercion. By providing a tool for
victims to resist coercion and to strengthen their power in an abusive relationship,
civil protection statutes could prevent violence before it occurs and could support a
person who would be free of her oppressor and who would insist on the liberty
inherent to her humanity.

118 |d. at 842 (citing Dean v. Dean, 579 So. 2d 1124, 1127 (La. Ct. App. 1991)).



INTIMATE PARTNER ABUSE SCREENING IN CUSTODY MEDIATION:
THE IMPORTANCE OF ASSESSING COERCIVE CONTROL

Connie J. A. Beck and Chitra Raghavan

The central point of this paper argues that measuring physical violence alone is insufficient to detect relational distress in
child custody/parenting time mediation samples. We present empirical findings from a large study attending custody/ parent-
ing time mediation. Results suggest that the most economical and efficient screening tool should include measures of
coercive controlling behavior. Our data suggests that coercive control is able to account for other victim distress variables
crucial to mediation, including victim fear, victim safety and ultimately the fairness of the mediation process. We recom-
mend that researchers continue to refine measures of coercive control to be used in custody/parenting time mediation
settings.

Within the custody/parenting time mediation context, the number of cases reported as having
some type of Intimate Partner Violence (IPV) ranges from 40-80 percent (Kelly & Johnson, 2008;
Newmark, Harrell & Salem, 1995; Pearson, 1997). This range is significantly higher than that found
in the general population, which ranges from 5-25% (Shafer, Caetano & Clark, 1998). In addition,
violence researchers and scholars have identified that IPV* is not a unitary phenomenon (Holtzworth-
Munroe & Meehan, 2004; Johnson, 2006; Stark, 2007) and that there are different types of IPV with
different etiologies and outcomes. While a complete discussion of the topic is beyond the scope of
this paper, a related issue is how IPV is typically measured. Some researchers have suggested that
counting specific violent acts (e.g., hitting, breaking bones) and then classifying severity of IPV
based on the severity of the specific physical acts committed does not provide a complete under-
standing of IPV within relationships (Dutton & Goodman, 2005; Johnson, 2006; Stark, 2007).
Further, indexing IPV by physical acts fails to distinguish among the different types of IPV. These
researchers take a broader few of IPV and suggest that measuring elements of the relationship context
in which the violent acts occur provides a better understanding of the underlying meaning of the IPV
behaviors within the relationship, and accordingly, allows us to correctly identify the type of IPV. For
the purposes of this paper, we use the term Intimate Partner Violence/Abuse (IPV/A) because it is
clear that it includes physical abuse (e.g., pushing, shoving, hitting, punching, kicking, biting,
scratching twisting skin), physical violence (i.e., physically forced sex, broken bones, choking,
strangling, suffocating) and important non-physical types of abuse identified as important within the
violence literature (psychological abuse; threats to life) and in particular the concept of coercive
control. When referring specifically to physically violent behaviors noted above we will use the term
physical violence.

Mediation scholars have considered differentiating the types or patterns (Johnston, Roseby &
Kuehnle, 2009; Kelly & Johnson, 2008) of IPV/A what this might mean in the mediation context; and,
they are beginning to measure the types of IPV/A more systematically (Ellis & Stuckless, 2006a; Ellis
& Stuckless, 2006b;). In recent research, two scholars have provided the rationale for a more detailed
assessment of the types of IPV/A found in the mediation context so that we can better understand
which victims may not be best served by or benefit from mediation (Kelly & Johnson, 2008). One of
Kelly and Johnson’s suggestions in their research involved encouraging mediation researchers to
measure and then consider the role of a particular type of IPV/A, coercive control, in the mediation
context. The central point of this paper is then to do just that—to present empirical findings concerning
a measure of coercive control using a large mediation sample.
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COERCIVE CONTROL: WHAT IS IT AND WHY SHOULD WE MEASURE IT?

From the violence literature, critical elements of the controlling behaviors include an ongoing
strategy of isolation of the victims from friends, family, and children; control of access to resources
such as transportation, money, and food; and control of access to employment and education (Stark,
2007). In addition to these primary controlling behaviors, perpetrators gauge compliance by moni-
toring the victim’s activities and through the occasional use of physical and sexual violence, threats
of physical and sexual violence, or threats to the victim’s life or victim’s family (Dutton & Goodman,
2005). In this context, violence and threats of violence are then seen as tools to ensure the success
of controlling behaviors, rather than viewed as constituting the key elements of IPV/A (Dutton &
Goodman, 2005; Kelly & Johnson, 2008; Johnson, 2006; Stark, 2007). This type of IPV/A constitutes
the denial of liberty, autonomy, and equality by micro-regulation of the victims’ everyday lives and
has been defined as “coercive control” (Stark, 2007). Thus, when coercive control is successful, the
physical violence necessary to maintain control may be sporadic and in less severe forms. Indeed, in
a prior study coercive control was found to be an important motivator for other forms of IPV/A
(Tanha, Beck, Figueredo & Raghavan, 2010).

An increasing body of research suggests that coercive control may be a more accurate measure of
conflict, distress, and danger to victims than is the presence of physical abuse. Because custody/
parenting time mediation is conducted with clients who are in conflict and have high rates of IPV/A,
there are several reasons why measuring coercive control, in addition to other types of physical, sexual
and psychological abuse in the mediation context is important, namely fear of arrest, concerns of
safety for victims and basic fairness of the mediation process.

Fear of Arrests. Because of mandatory arrest policies in many jurisdictions, both men and women
are much less likely to admit to physical abuse or physical violence for fear of the spouse being
arrested, fear of being arrested along with their spouse (dual arrest), fear of making the spouse angrier,
and/or fear of losing critical financial support (Hovmand, Ford, Flom, & Kyriakakis, 2009; Rajah, Frye
& Haviland, 2006; Smith, 2000). While victims desperately want abuse to stop, these victims do not
necessarily want the spouse to be incarcerated or to be incarcerated along with the spouse (Kuennen,
2007; Smith, 2000).

Safety for Victims. Not only are women are at much higher risk for being assaulted after separating
from a spouse (Ellis & Stuckless, 2006b; Mahoney, 1991), research also suggests that women may be
at a significantly higher risk of being killed (Campbell, 1992; Campbell et al., 2003 Wilson & Daly,
1994). Women’s risk of homicide (femicide) increased for women who separated from their abusers
after living together, particularly when the abuser was highly controlling (Campbell et al., 2003). In
addition, a significant proportion (30 percent) of these femicide victims were not physically assaulted
prior to the fatal or near fatal incident (Campbell et al., 2003). As such, absence of reports of physical
abuse does not necessarily signal that a woman is safe, but a measure of control may be able to assess
risk, particularly during this period of separation.

In addition, while mediators use the presence of physical abuse to screen out of mediation couples
who have IPV/A in their relationship (Beck, Walsh, Mechanic & Taylor, 2009), a small body of
research suggests that some women may experience other forms of violence including physically
forced sex (Bergen, 2004; Marshall & Holtzworth-Munroe, 2003; Mahoney, 1999) and threats to life,
but may not be victims of physical abuse per se.

Basic Fairness of Mediation Process. As noted above, several scholars argue that coercive control
is important and more central to understanding the dynamics of relationships that may likely require
intervention at many levels (e.g., law enforcement, child protection, medical, and judicial) (Graham-
Kevan & Archer, 2003) than is physical violence (Dutton & Goodman, 2005; Kelly & Johnson, in
2008; Stark, 2007). Ironically, it is in the mediation context that coercive control may be the
most detrimental to victims. Central elements of a fair mediation process include non-coercive
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negotiations in front of a neutral third party to consensually develop agreements reflecting the needs
of all family members (Beck & Sales, 2001; Kelly & Johnson, 2008). If one party is being coer-
cively controlled, non-coercive negotiations are likely impossible. Continued research developing
fine-grained, specific measures of coercive control are needed to differentiate couples most in
need of alternative court-based processes that insulate victims from coercive negotiations (Ellis &
Stuckless, 20063).

While several instruments have been designed to screen for IPV/A in the mediation context, (Ellis
& Stuckless, 2006a; Erickson & McKnight, 1990; Girdner, 1990; Johnston et al., 2009; Maine Court
Mediation Service, 1992; Neilson & Guravich, 1999; Newmark et al., 1995) only a couple of these
instruments include items that measure the pattern of coercive control noted above. Moreover, very
few have been empirically tested.

One instrument created by Newmark and her colleagues (Newmark et al., 1995) included a scale
they titled “Decision-Making Power,” which included several items similar to items found on coercive
control scales (e.g., When we were together, he decided: How | spent money; If or when to have sex;
My contact with my family; Who | could be friends with; How | used my free time; Where we lived,;
My work habits, such as where | worked, when | worked, or whether | worked at all). The instrument
was tested using a sample of 422 parents from a mediation service in Portland, Oregon. Of all the
women in the study (N = 210) identified as abused or not abused, over half (ranging from 52 to 81
percent) of the women responded with often and sometimes to all the items except the last (regarding
work habits).

A second instrument, the Domestic Violence Evaluation DOVE, was designed specifically to
discriminate the types of IPV/A (i.e., control-motivated or conflict-instigated) and determine levels of
risk associated with the specific types of IPV/A (Ellis & Stuckless, 2006b). The three specific items
used to measure controlling behaviors are defined as general (i.e., How often did your partner try to
control you?), relational (How often did your partner try to prevent you from contacting family and
friends?), and behavioral (How often was your partner physically violent or emotionally abusive
because you did not do something he wanted you to do?). The instrument was tested using a sample
of 147 male and female participants in divorce mediation (80 female and 67 male). Findings indicate
that all three types of controlling behaviors are significantly related to assaults and emotional abuse
pre-separation. Post separation, general controlling behaviors were significantly associated to serious
physical harm; both general and behavioral controlling behaviors were significantly associated to
emotional abuse and serious emotional harm. Thus, in this study, control items were important for
determining women who are at risk for future IPV/A in the mediation context.

Taken together, the findings outlined above suggest that in addition to physical abuse and vio-
lence, there needs to be additional ways to assess if certain couple relationships are not conducive
to mediation and may need more structured and organized intervention by the courts (e.g., custody
evaluations, parenting coordinators, case management) (Ellis & Stuckless, 2006a). Consequently, the
goal of this study is to examine the potential utility of assessing coercive control in addition to other
types of abuse and physical violence in mediation settings. We were interested in the ability of a
measure of coercive control to detect other potential signs of severe relationship distress that would
make mediation challenging or dangerous for women. We thus wanted to use a more detailed
measure of coercive control than had been used in previous studies. The instrument used in this
study included a nine item subscale measuring coercive control. It was designed to be as short as
possible, while still measuring important types of IPV/A and physical violence so as to be of
practical value to mediators who contend with heavy case loads and limited time to make screening
decisions.

Hypothesis 1 in our study is that coercive control will be able to identify a higher proportion of
women experiencing physical abuse but physical abuse will not be equally able to identify women
who are experiencing coercive control. Hypothesis 2 is that coercive control will be better at
identifying all other indicators of relationship distress including threats of physical violence and
physically forced sex with higher precision than will physical abuse. Finally, hypothesis 3 is that if
coercive control is an efficient proxy of all other forms of relational distress whereas physical abuse
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is not, coercive control will also be able to better identify women who report fears or concerns about
being at the mediation center, whereas physical abuse will not.

METHODS

PARTICIPANTS

Participants in the present study were parents who were court ordered to attend mediation to
resolve custody and parenting time disputes and chose to attend the cost free, in-house court
mediation service in Pima County (Tucson), Arizona between May 1998 and January 2002. The
sample was limited to those couples attending mediation for the first time, as a result of a pending
divorce (N = 2030; 1015 cases). Excluded from this analysis were parents returning to mediation for
a second attempt at pre-divorce mediation, clients returning to renegotiate issues post-divorce, clients
who were never married but were mediating custody or parenting time arrangements for their
children, and grandparents negotiating with parents to see their grandchildren. The sample was
reduced by 38 cases that were found on follow-up to not meet study criteria. The full sample was 976
cases or 1952 individual participants. Because the focus of this paper is analyzing patterns of coercive
control for women, the total sample for this study is 976.

The average age of participants was 35 years for mothers and 37 years for fathers. Generally, both
parents were employed, although more fathers were employed than mothers (80 percent vs. 65
percent) and, on average, fathers earned approximately double that of mothers (median income
$25,123 versus $12,300). The range of income was also larger for fathers than for mothers ($0-
215,520 versus $0-109,200). Nearly 23 percent of the families fell below the 2000 federal poverty
level. This was the first marriage for most of these parents, with only14 percent of the fathers and 15
percent of the mothers having had previous marriages. Average number of years married was nine.
Over 80 percent of the couples in the sample were separated 12 months or less and 54 percent were
separated six months or less. Ninety-four percent were separated two years or less; 98 percent three
years or less. Children ranged in age from infant to 18 years old with a mean age of eight years. The
number of children in the family ranged from one to six with a mean of two children per marriage. The
median education level for the mothers was high school (35 percent) to some college education (31
percent). Fathers had similar education (median high school at 38 percent to some college at 27
percent). The participants were predominantly ethnically Caucasian (61 percent of fathers and
mothers) and Hispanic (27 percent of the fathers; 30 percent of the mothers).

INSTRUMENTS AND VARIABLES

The former Director of the Conciliation Court in Pima County, in consultation with the mediation
staff, created an instrument using a slightly reworded and shortened version of the Partner Abuse
Scales, (Attala, Hudson & McSweeney, 1994), a paper-and-pencil self-report measure of domestic
abuse behaviors. The newly-created instrument was titled the Relationship Behavior Rating Scale
(RBRS)? and maintained non-physical and physical subscales of the original instrument. The RBRS
is comprised of 41 items that cover multiple conceptual domains and are rated on a 7 point Likert scale
(0 =none to 6 = all of the time). Recently, the RBRS was successfully validated against the original
scales (Beck, Menke, O’Hara Brewster & Figueredo, 2009). In addition, one question (addressing fear
or concerns about being at the mediation center) was taken from the Pre-Mediation Screening Form
(Beck, Walsh, Mechanic & Taylor, 2009).

Psychological Abuse. Seven items were used to form a psychological harm and degradation scale
(e.g., My partner insulted or shamed me in front of others; My partner screamed or yelled at me.).
Reliability of the scale was excellent (Cronbach’s alpha = .91).
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Table 1
Means, Standard Deviations and Percentages of Women Reporting Coercive Control, Abuse and
Physical Violence

Subscales Mean Standard % Reporting at least one
Deviation incident in the past 12 Months
Psychological Abuse 21.28 (10.60) 98.2
Coercive Control 23.79 (13.76) 97.7
Physical Abuse 3.04 (4.47) 57.7
Threats to Life 2.42 (4.22) 51.9
Escalated Physical Violence 2.35 (4.33) 47.1
Physically forced sex 0.60 (1.30) 23.2

Note: (N = 857-888 due to missing data).

Coercive Control. Ten items were used to form a coercive control scale (e.g., My partner did not
want me to have male/female friends; My partner controlled how much money | could have or how
I spent it.) (Cronbach’s alpha = .84).

For the purposes of the analyses and to identify women who are at very high risk, we further
categorized participants into three groups (no to low coercive control, moderate coercive control, and
high coercive control). We first examined the means and distribution of this variable. Approximately
25 percent reported a mean score of 3.4 and above, indicating that they experienced coercive control
“a lot of the time” to “all of the time.” Taking a more conservative cutoff, we designated any
participant who endorsed 4 and above as belonging to the high coercive control group (15 percent).
Similarly, the participants who endorsed a range of 0 to 1.9 (“no coercion” to “very rarely”) were
categorized into the no/low group (41 percent). Finally, 45 percent endorsed a range of 2 to 3.9 (“a
little of the time” to “some of the time”) and were categorized in the moderate coercive control group.
Participants with missing data made up the remaining percent of this scale and the remaining percent
of each of the following scales.

Physical Abuse. Five items were used to form the physical abuse scale (e.g., My partner pushed or
shoved me around; my partner hit or punched me.) (Cronbach’s alpha = .83). Since there was a
restricted range of scores (Table 1), we formed two groups. Participants who received a mean score
from 0 to 0.9 (“none” to “very rarely”) were categorized as no/low abuse (90 percent). The remaining
participants who other participants were categorized as moderate/high abuse (10 percent).

Escalated Physical Violence. Eight items were used to form the physical injury scale (e.g., My
partner hurt me so badly I had to seek medical help; My partner broke one or more of my bones.)
(Cronbach’s alpha = .78). This scale was dichotomized because any violence is a serious matter and
should be detected within high risk populations (Nicholaidis, et al., 2003). Participants who did not
endorse items accounted for 53 percent of the sample. Participants who endorsed 1 (“very rarely”) or
above were classified as having experienced physical injury (47 percent).

Threats to Life. Four items were used to assess threats to life (e.g., My partner threatened me with
or used a weapon against me; My partner made me afraid for my life.) (Cronbach’s alpha = .80). This
scale was dichotomized. Participants who did not endorse these items accounted for 48 percent of the
sample. Participants who endorsed 1 (“very rarely”) or above were classified as having experienced
threats to life (52 percent).

Physically Forced Sex. Physically forced sex was assessed by one item (My partner physically
forced me to have sex.) Physically forced sex is considered intimate partner violence and, while wives
that are physically forced to have sex with their husbands is the most common form of this type of
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abuse, it is rarely measured (Bergen, 2004). Participants who did not endorse this item accounted for
77 percent of the sample. Participants who endorsed 1 (“very rarely”) or above were classified as
having experienced physically forced sex (23 percent).

RESULTS

Women reported a wide range of frequency and severity of abusive behaviors from their male
partners. It is rare that women in the sample did not report psychological abuse and coercive control
(Table 1). Somewhat surprising were the additionally high percentages of women who reported
physical abuse, escalated violent behaviors and threats to life. Approximately half the women reported
experiencing escalated physical violence (47.1), receiving at least one threat to life (51.9 percent) and
well over have reported experiencing physical abuse (57.7) in the past 12 months. Because many of
these women are living separately from their partners (46% living separately more than 6 months;
20% more than 12 months), it is alarming that the types of physical abuse/violence and physically
forced sex remain so high. For example, whereas the lifetime rates of physically forced sex in the
general population is 10-14 percent (Martin, Taft, & Resick, 2006), the annual rate of physically
forced sex reported in this study is 23.2 percent.

Psychological abuse was included for descriptive purposes but was not included in subsequent
analyses because of the presumed ceiling effect. Couples in mediation typically report an enormous
amount of verbal conflict (psychological harm), therefore measuring this conflict will not accurately
discriminate between those experiencing high levels of serious IPV/A versus those who are not.

We next examined hypothesis 1, which predicted that, while the experience of coercive control
would be able to identify a higher proportion of women experiencing physical abuse, the experience
of physical abuse would not be equally efficient in identifying women who report coercive control. We
conducted a simple chi-square test to test this prediction (y2 = 143.58, p < .001). Table 2 (column 2,
lines 4 and 5) notes that 808 women reported no to very little physical abuse and were classified in the

Table 2

Coercive Control and Other Types of Violence

Relationship Distress Na Coercive Control Physical Abuse
None/Low Moderate High None/Low Moderate/High
N =363 N =401 N =131 N = 808 N =82

Physical Abuse

None/Low 808 356(44), 370(46) 82(10) — —
Moderate/High 82 4(5) 31(38) 47(57) — —
Coercive Control

None 363 — — — 356(99) 4(1)
Moderate 401 — — — 370(92) 31(8)
High 131 — — — 82(64) 47(37)
Physically forced sex

Did not occur 680 324(48) 295(43) 61(9) 649(95) 31(5)
Occurred once or more 205 36(18) 103(50) 66(32) 155(76) 50(24)
Threats to Life

Did not occur 426 268(63) 143(34) 15(4) 422(99) 4(1)
Occurred once or more 465 92(20) 258(56) 115(25) 386(83) 78(17)
Escalated Physical Violence

Did not occur 471 284(60) 174(37) 19(4) 471(100) 0(0)
Occurred once or more 420 81(19) 228(54) 111(26) 337(80) 82(20)

Note. , Refers to slightly different Ns because of missing data across variables.
Note. , Numbers in parentheses represent percentages. Due to rounding, sum of percents may be more than 100%.
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no/low abuse group. Only 82 women reported some to high physical abuse. However, viewed from
coercive control, the result is quite the opposite. Specifically, of the 808 women who report no/low
physical abuse, 356 (44 percent) report low coercive control, 370 (46 percent) report moderate
coercive control, and 82 (10 percent) report high coercive control. A total of 452 women were either
moderately or highly coercively controlled but were not highly physically abused.

In reverse, of the 82 women who were highly physically abused, 4 (5 percent) women reported no
coercive control; 31 (38 percent) reported moderate coercive control; and, 47 (57 percent) reported
high coercive control. Combining the moderate and highly coercively controlled categories indicates
that 78 of the 82 physically abused women reported moderate to high coercive control. Thus, focusing
on high physical abuse will capture moderate to high coercive control. However, focusing only on
those women that are experiencing high physical abuse will exclude 457 women who are experiencing
moderate to high coercive control.

We subsequently examined hypothesis 2 to test if coercive control compared to physical abuse
would be better able to identify all indicators of severe relationship distress including: a) physically
forced sex; b) threats to life; and c) escalated physical violence. We ran two sets of chi-square tests with
coercive control and physical abuse as the predictor variable in each set with three dependent variables.
All tests were significant (2 ranged from 66.8-194.6, p < .001). The pattern of co-occurrence among
severe relationship distress indicators and coercive control was similar across all three relationship
distress indicators. For example, of the 205 women who were victims of physically forced sex, all but
36 (18 percent) fell into either moderate coercive control group or high coercive control group (169 or
82 percent) (Table 2). Continuing with Table 2, similarly, 80 percent of the 465 women who received
threats to life, and 81 percent of women who experienced escalated physical violence fell into moderate
or high coercive control group. A closer look at the differences between the moderate coercive control
group and high coercive control group further indicated the moderate coercive control group accounted
for roughly half percent of the women who reported physically forced sex (50 percent), escalated
physical violence (54 percent) and threats to life (56 percent). While threats to life occurred in
approximately 25 percent of the high coercive control group, the high coercive control group accounted
for 32 percent of women who experienced physically forced sex and 26 percent of those who
experienced escalated physical violence. In contrast, 76 percent of women who experienced physically
forced sex, 83 percent of women who experienced threats to life, and 80 percent of women who
experienced escalated physical violence experienced none/low physical abuse.

Finally, we sought to test hypothesis 3 to understand if coercive control compared to physical abuse
could better account for the women who reported fears or concerns about mediation. Of the 149
women who had concerns about mediation, 115 (75 percent) fell into either the moderate or high
coercive control groups. In contrast, only 27 (18 percent) of the women who had concerns about
mediation fell into the moderate/high physical abuse group.

DISCUSSION

While the results of this study are important, we want to note key limitations. First, because there
are no validated coercive control measures, especially in the mediation setting, we used items drawn
from an IPV/A scale that theoretically corresponded to the coercive control construct as defined by
Dutton and Goodman (2005) and by Stark (2006). We defined different levels of coercive control
according to the sample statistics. As a result, while our measure has good face value, its formal
psychometric properties were not evaluated against a standard measure of coercive control. Further,
our data were cross-sectional. Future studies should more rigorously establish the sorts of behaviors
that represent coercive control, and define empirically testable cutoff points for the measure. Future
research should also examine how these behaviors change throughout the mediation process to inform
the costs and benefits of continuing with or discontinuing mediation. In conjunction with the ongoing
assessment of coercive control, research should develop and test special procedural safeguards to
protect the interests of the victims. Ellis and Stuckless (2006b; 2006a) have made strides in this regard.
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With these limitations in mind, the results of this study are unique in several ways. This research
addresses a long-standing question concerning the adequate measurement of power imbalances
existing between partners in mediation. Specifically, scholars have asked if the concept of power
imbalances is defined clearly enough to enable mediators to consistently agree on what it is (Beck &
Sales, 2001) and also for mediation researchers to be able to measure it accurately and reliably. Since
the 1980s, concerns have been raised about the fairness of having victims of IPV/A negotiate
long-term legal decisions with their abusers arguing that the victims are at a severe disadvantage in
terms of power within the relationship (Beck & Frost, 2006; Fischer, Vidmar, & Ellis, 1993; Grillo,
1991; Treuthart, 1984). This study borrows from the intimate partner violence literature a theoretical
concept, coercive control (Johnson, 2006; Stark, 2007), and investigates a short screening measure to
capture this important power dynamic in couples attending mediation (Ellis & Stuckless, 2006a; Kelly
& Johnson, 2008).

Violence researchers Johnson and Stark have convincingly argued that violence cannot be reliably
determined by incident-specific physically abusive or violent acts because the key component of any
type of abusive relationship is fear-inducing control. Furthermore, once the perpetrator has estab-
lished that he is a legitimate source of threat, he is unlikely to need to use high levels of physical abuse
to induce compliance. An occasional broken bone or a kick to the face is likely to reaffirm the
seriousness of the perpetrator’s desire for control. Therefore, obtaining a snapshot of physical abuse,
without regard to coercive control and sexual coercion, may misrepresent what are severe and less
severe forms of intimate abuse. The findings of this study support the argument that coercive control
is an efficient and accurate signal of relationship distress for women in a mediation sample. Using
combined moderate and high coercive groups, we were able to capture information on physically
forced sex, threats to life, and escalated physical violence in up to two thirds of women. In contrast,
the physical abuse index missed the majority of women who reported severe distress.

The findings are influenced in part by the lower occurrence of physical abuse in this group. This is
an extremely important point, because most partners in a mediation sample are likely to be living
separately. Thus, this is likely a replicable finding across mediation populations. Paradoxically, the low
levels of reported physical abuse pose a specific problem to mediation screening. If the screening
begins with physical abuse and subsequently obtains other relationship distress variables, a closer look
at these 85 women may erroneously convince the mediator that she or he has successfully “captured”
the distressed group, since almost all of these women also report psychological abuse, escalated
physical violence, threats to life and rape.

Further, if coercive control more accurately identifies women at high risk of future violence, it
could possibly reduce the number of items needed to appropriately screen for IPV/A in the mediation
context. A quicker measure would be beneficial because mediators are under time pressure to mediate
as many cases as they can to meet the demand for their services. Finally, obtaining information on
relationship dynamics as opposed to just specific acts of violence will likely better inform the
mediator on who might need special procedural accommodations or who might need to be referred to
a more intense court process (e.g., custody evaluation, limited evaluation, case management).

In nearly all jurisdictions, mediation cases are referred because custody and parenting time issues
are in dispute. Research indicates that violent men use their children to control their partner’s lives;
therefore, it is critical that we understand if coercive control is occurring to ensure the ongoing safety
of victims, including the children of these relationships. Mediation scholars working with violence
researchers will need to continue to develop efficient standardized methods of assessing coercive
control to simplify the process and set standards for the legal system.

POLICY IMPLICATIONS

Using a measure of coercive control as the principle factor in deciding who should be screened out
of mediation or provided significant alterations in the mediation process raises complex issues. In
general, most criminal laws and administrative policies with regard to IPV/A are based on specific
evidence of particular acts of physical violence and/or physical injury. Moving the analyses to a more
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subjective notion of nonphysical power and control within a marital relationship could be seen as
private family matters, as opposed to criminal acts.

In addition, there are varying degrees of coercion ranging from friendly persuasion to control of
resources to force; coercion is also context-dependent and therefore applying a universal law or
standard is difficult (Kuennen, 2007). A clearer definition of coercion, one that acknowledges a
victim’s choice to comply, resist, or both, even in the face of pressure, would greatly assist in
unraveling the complex dynamics involved in coercive relationships (Kuennen, 2007). An instrument
that can specifically measure elements of the concept of coercive control from the violence literature
can be used more efficiently across jurisdictions and will simplify communication between courts,
mediators, researchers and judges. We recommend that researchers continue to examine which
measure(s) of coercion will best suit needs of mediation experts to promote communication and
standardization. For example, is the DOVE sufficient when mediation experts need only basic
information to make particular decisions? Alternatively, does the context require a more detailed
measure of coercion, similar to the measure used in this study?

Interestingly, as the rates of self-representation have increased, so too have the expectations that
mediation can resolve nearly all custody and parenting time divorce disputes, regardless of the
characteristics of the couple or the marital relationship. This expectation is built on the harsh reality that
there are no good alternatives to for lower socioeconomic status divorcing parents who cannot afford
attorneys and other professionals. Without mediation, lower SES couples have no assistance with
divorce-related issues. Victims without legal representation that are screened out of mediation may thus
be at even more risk than if they stay in mediation. At least in mediation, a well-trained mediator can
identify IPV/A, facilitate communication in a safe forum, and hopefully assist in designing parenting
agreements that better protect the victims. Thus, given the current legal climate and the utility of
mediation for many couples, it behooves us to find ways to make it as safe as possible for victims.

NOTES

This research was supported by Grant No. 2007-WG-BX-0028 awarded to the Connie J. A. Beck by the National Institute
of Justice, Office of Justice Programs, U.S. Department of Justice. Points of view or opinions expressed in this document are
those of the authors and do not necessarily represent the official position or policies of the U.S. Department of Justice.

1. Historically the terms IPV, domestic violence, and battering have been used interchangeably in the literature. More
recently, however, researchers, professional and consumer agencies and state statutes have begun to define these terms very
specifically. Some definitions of IPV include psychological abuse and coercion (Centers for Disease Control and Prevention,
2006; Missouri, 2004; National Women’s Health Information Center, 2007; Vermont Medical Society, 2008) while others do
not (Tjaden & Thoennes, 2000). The Centers for Disease Control and Prevention (CDC) defines IPV as including physical
violence (hurting or trying to hurt a partner by hitting, kicking, burning or other physical force), sexual abuse (forcing a partner
to participate in a sex act without consent), threats (of physical/sexual abuse using words, gestures, weapons or other means),
and emotional abuse (threatening a partner or her possessions or loved ones or harming a partner’s sense of self-worth through
stalking, name-calling, intimidating, isolation from friends and family) (CDC, 2006).

2. Please contact the first author for further information concerning this instrument.
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Academic literature has previously highlighted concerns in the context of prosecuting perpetrators of
domestic violence-related offences.! One long-standing difficulty has been due to the inherent limita-
tions in the substantive criminal law itself, which predominantly focused on isolated incidents of
physical violence or criminal damage (Bettinson and Bishop, 2015). Consequently, evidence relating
to the context of the relationship or the serious psychological effect of ongoing and programmatic
abusive behaviour was legally irrelevant (Bettinson and Bishop, 2015; Bishop, 2016). The subsequent
failure of the criminal law to reflect the real lived experiences of domestic violence victims, who
typically suffer psychological harm (Tagg, 2011) and experience the abuse as a process in everyday
life (Robinson, 2014: 71), has contributed to a lack of victim-confidence in the criminal justice system
(Cretney and Davis, 1997; Robinson and Cook, 2006). Acknowledging these obstacles, the government
introduced, under s. 76 of the Serious Crime Act 2015, the offence of ‘controlling or coercive behaviour
within an intimate or family relationship’. Building on previous work justifying the criminalisation of
this behaviour (Bettinson and Bishop, 2015), the authors will provide a deconstruction of the offence to
expose the evidential difficulties associated with this type of behaviour. The significance of this dis-
cussion is to highlight the unique nature of the offence in matters of evidence and proof, and to outline
ways in which the anticipated evidential barriers can be overcome, thus encouraging a greater number of
prosecutions for domestic violence offences overall, including under s. 76.* Ellison has previously
written that there has been ‘a lack of creativity in the prosecution of domestic violence offences in
England and Wales’ (Ellison, 2002: 839). We will therefore argue for increased innovative practices
borrowing from initiatives employed to assist in sexual offence cases. In particular, this will involve
measures enabling the complainant to participate safely and effectively in the criminal justice process,
whilst at the same time gathering a wide variety of evidence and thus reducing, where possible, reliance
on the testimony of complainants as the sole, or central, piece of evidence.

After outlining issues surrounding victim participation in the prosecution process in part one, part two
will examine the behaviours encapsulated under the new offence, and the ways in which gendered
expectations may make their controlling and coercive nature hard to recognise and discern by those
involved in the criminal justice process. Second, there will be an evaluation of the harm that typically
results from this type of abuse and why victims oftentimes experience even non-physical abuse as trau-
matic. The significance of this experience for victims may have profound implications for police and CPS
decision-making based upon perceptions of complainant-witness credibility. Part three then explores
aspects of evidential law and practice that can be used to enable the prosecution to build a case, based
upon recognition of the potential difficulties the specific behaviour and harm encapsulated by the new
offence present. It will be argued that normalising applications for special measures in appropriate cases of
domestic violence-related offences to accommaodate the effects of the trauma experienced by many victims
is needed. It will be demonstrated how psychological injury caused by controlling or coercive behaviour
may create further difficulties in terms of prosecuting the new offence. Long-term psychological and
physiological effects of ongoing abuse will be shown to affect perceptions of witnesses as reliable and

1. Cretney and Davis (1997); Ellison (2002). These difficulties are found in same-sex as well as heterosexual partnerships (Hester,
2009) and the Home Office definition of domestic violence and abuse applies to those aged 16 or over who are, or have been,
intimate partners or family members regardless of gender or sexuality (https://www.gov.uk/guidance/domestic-violence-and-
abuse).

2. Section 76 of the Serious Crime Act 2015; Home Office, 2014.

3. A Freedom of Information request made by law firm Simpson Millar in August 2016 found that in the first six months of the
new offence being in force it had been used by police only 62 times, with 11 forces making no arrests at all (www.simpson
millar.co.uk/news/police-and-victims-urged-to-use-new-coercive-control-laws-3818, accessed 1 August 2017). This wide-
spread lack of awareness of when and how to use the new offence led the College of Policing to set up a new pilot in September
2016 aimed at helping to support officers to detect the signs that someone is being controlled by their partner (www.colle
ge.police.uk/News/College-news/Pages/Police-support-victims-of-coercive-control.aspx, accessed 1 August 2017) but eva-
luations of the impact of the training expose ongoing concerns (www.college.police.uk/News/College-news/Documents/
Domestic_Abuse_Matters.pdf, accessed 1 August 2017).


https://www.gov.uk/guidance/domestic-violence-and-abuse
https://www.gov.uk/guidance/domestic-violence-and-abuse
http://www.simpsonmillar.co.uk/news/police-and-victims-urged-to-use-new-coercive-control-laws-3818
http://www.simpsonmillar.co.uk/news/police-and-victims-urged-to-use-new-coercive-control-laws-3818
http://www.college.police.uk/News/College-news/Pages/Police-support-victims-of-coercive-control.aspx
http://www.college.police.uk/News/College-news/Pages/Police-support-victims-of-coercive-control.aspx
http://www.college.police.uk/News/College-news/Documents/Domestic_Abuse_Matters.pdf
http://www.college.police.uk/News/College-news/Documents/Domestic_Abuse_Matters.pdf
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credible, something which is known to influence decisions to charge and to prosecute (Roberts and
Saunders, 2010; see also Fisher et al., 2009; McMillan and Thomas, 2009. O’Keefe et al., 2009; Temkin
J, 1997, 2002). Increased training for legal professionals on the effects of trauma and greater use of pre-trial
witness interviews as a means of countering these perceptions will be explored.

Part one

Background: Victim participation

As stated above, the offence of controlling or coercive behaviour within an intimate or family relationship
was introduced to ensure criminalisation of the pattern of behaviours commonly characteristic of many
abusive relationships. Views received in response to the consultation paper (Home Office, 2015a) made a
strong case for introducing an offence of this kind, due to the nature and severity of psychological harm
that victims of domestic violence frequently suffer as a result of this type of behaviour. The criminal law
commonly used prior to the introduction of's. 76 SCA 2015 in the context of domestic violence cases often
fell under the Offences Against the Persons Act 1861 (OAPA 1861) and the offences of assault and
battery.* These did little to provide redress for psychological injuries as emphasised initially in Chan
Fook® and approved in Dhaliwal.® To some extent offences created under the Protection from Harassment
Act 1997 (PHA 1997)” ought to apply in domestic violence cases and enable the prosecution to connect a
series of incidents taking place within the relationship. However, judicial interpretations of these offences
in Curtis® and Hills® revealed problematic application to cases involving ongoing intimate relationships
and non-physical harm (see detailed analysis in Bettinson and Bishop, 2015: 188—190). Likewise Harris’s
findings on the early use of the harassment offences under the 1997 Act showed the relationship between
the complainant and the suspect was often as ex-partners (Harris, 2000: 9, 10). Proving offences of this
kind, particularly when they took place in the ongoing domestic context, with non-physical and non-
criminal behaviours, is clearly difficult. The behaviour and harm encapsulated by the s. 76 offence is
therefore different from the types of incidents envisaged by the creators of the OAPA 1861 and PHA 1997.
Offences under the OAPA 1861 either do not require, or even allow, any information to be given regarding
the context in which they took place, whilst the harassment offences do not apply where episodes are
interspersed with periods of affection between the complainant and the defendant.'®

Conceptualising behaviour within an ongoing intimate relationship as criminal is therefore fraught
with difficulties and has meant that the criminalisation of domestic violence is not universally accepted.
This is particularly the case when a prosecution is carried forward against the victim’s wishes and when
the relationship is continuing. In arguing against mandatory criminal justice interventions in domestic
violence cases, Mills notes that the law used in this way can lead to double victimisation of the
vulnerable (Mills, 1999); mandatory criminal justice interventions are traumatic and can render the
victim powerless (Herman, 1992). Hitchings argues that a prosecution should not be carried out against
the victim’s wishes as this further removes their power and denies them the ability to control their fate
(Hitchings, 2005). Hirschel and Hutchinson argue that the very act of withdrawing a complaint or
refusing to testify demonstrates the victim’s preference of avoiding a criminal justice response to their
personal situation (Hirschel and Hutchison, 2003). They advocate that the victim herself is in the best

4. Crown Prosecution Service (2015a: 29) states: ‘as in previous years, offences against the person were the most frequently
prosecuted offences, representing 72% of DA [sic] crimes. Criminal damage and public order offences accounted for a further
12% and 5% respectively.” See Burton, 2008.

. [1994] 1 WLR 689 (CA)

. [2006] EWCA Crim 1139

. Section 1(1) and s. 4

. [2010] 3 All ER 849

. [2001] Crim LR 318

. R v Curtis [2010] EWCA Crim 123.
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position to assess the likelihood of her own repeat victimisation and safety, ultimately judging that
prosecution will do more harm than good. However, one of the after-effects of chronic and serious
trauma is a heightened sensitivity to danger and the perception of the perpetrator as being more powerful
than he is (Herman, 1992; Williamson, 2010). Therefore, a successful prosecution may act to decrease
these perceptions and means that threats or promises directed towards the victim by the perpetrator in
return for the victim withdrawing from the prosecution process become weakened. Mills’ argument was
focused on mandatory arrest practices and she supported a victim-centred approach. Without such an
approach, criminalisation can lead to examples of injustice, such as happened in R v 4'' where A was
found to be in contempt of court for refusing to give evidence out of fear of repercussions from the
perpetrator. Edwards argues that judicial assertions that the law should not force itself upon a victim who
does not wish to avail herself of it'? ‘demonstrate[s] the capacity of the law in its selective myopia to be a
tacit party to law’s own violence against women’ (Edwards, 2012: 30). The European Court of Human
Rights has ruled that criminalisation is necessary to ensure that states have the means to provide
sufficient protection from domestic violence. According to Opuz v Turkey,"® requiring victims them-
selves to pursue their complaints through the criminal justice system does not achieve this, as intimida-
tion by the perpetrator is used to deter victims from continuing. There is a clear distinction between
compelling someone to testify, which is not appropriate and is likely to traumatise and further violate
their psychological integrity, and the trial process occurring regardless of the victim’s position and
without their oral testimony. Criminalisation does not require the victim to end the relationship with
the perpetrator. The goal of criminalisation is to reduce the behaviour and educate the public about
coercive control.

‘A victim-centred approach is at the heart of the National Strategy to End Violence Against Women
and Girls’ aim of encouraging victim confidence in the criminal justice system. The Strategy seeks to
fulfil this goal, in part, by increasing domestic violence conviction rates and therefore barriers to
prosecution arising from the criminal law aim of encouraging victim confidence in the criminal justice
system. The Strategy seeks to fulfill this goal, in part, by increasing domestic violence conviction rates
and therefore barriers to prosecution arising from the criminal law.” Victim retraction and non-
attendance in domestic violence cases is considerably higher when compared with other criminal
cases.'* The literature has identified a number of factors affecting complainant decisions to withdraw
from the trial process, including fear of retaliation by the defendant or their relatives, a desire to continue
with the relationship, and dissatisfaction with, or fear over, the court process (Cretney and Davis, 1997;
Ellison, 2002; Robinson and Cook, 2006). Initially, victim retraction proved the prime factor in prose-
cutorial decisions not to proceed with the charges against the defendant, based on the view that without
the complainant’s presence during court proceedings there was insufficient prospect of securing a
conviction.'® Before the creation of s. 76 efforts had been made to encourage victim participation in
the trial process, the partial success of which are evidenced by a reduction in the high victim withdrawal
rate and an increase in convictions (Crown Prosecution Service, 2015). Specialist Domestic Violence
Courts, located within the magistrates’ court (see Bettinson, 2016; Cook et al., 2004; Vallely, 2005), and
Independent Domestic Violence Advocates (IDVAs), where available, provide a victim-centred court

11. R v 4[2010] EWCA Crim 2913.

12. For example Lord Salmon in Hoskyn v Metropolitan Police Commissioner [1979] AC 474 at 495.

13. Opuz v Turkey (2010) 50 EHRR 28

14. ‘Over 7,500 domestic violence cases failed to attend court or retracted their evidence; that is 1 in 3 of all failed cases. That
compares with a general figure of about 10 per cent for all prosecutions.” (Crown Prosecution Service, 2011: 16). The most
recent CPS Violence Against Women and Girls Crime Report (2015-16) reports that victim retraction, victim non-attendance
and evidence that the victim does not support the case accounted for 13.4% of all unsuccessful domestic violence prosecutions
that year, that is 1 in 3 of all failed cases. This compares with a general figure of about 10 per cent for all prosecutions’ (Crown
Prosecution Service, 2016a: 31).

15. Cretney and Davis (1997); Robinson and Cook (2006).
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environment. Their presence serves as a reminder that prosecutors are not representatives for the victim
but in fact are prosecuting on behalf of the Crown and in the public interest. In these courts, personnel are
trained in domestic violence matters and delays are reduced by what is essentially a fast track approach.
IDVAs have been particularly important in providing support and guidance to the complainant about the
criminal justice process and beyond (Bowen et al., 2014; Taylor-Dunn, 2015).

Those located in the courthouse are beginning to use their residual knowledge of how the system
works to encourage complainants to attend the courthouse on the day, even if they do not then wish to
give evidence to the court.'® Taylor-Dunn’s research suggests that defence lawyer’s advice to their
clients is to change their plea to ‘guilty’, once they are aware that the complainant is present. This makes
enabling safe and effective victim participation of paramount importance to securing increased domestic
violence conviction rates (Taylor-Dunn, 2015).

However, these measures are insufficient on their own to overcome every complainant’s legitimate
fears about the trial process and the evidential issues raised by cases involving domestic violence related
offences, particularly the unique ones encountered when proving a s. 76 offence, explored below.
Indeed, there may be limited access to the specialist court provision and a court-based IDVA (Bettinson,
2016: 81-103; Bowen et al., 2014). Consequently, as has been highlighted by Ellison, creative measures
that are more often raised in sexual offence cases can become crucial in supporting prosecutorial efforts
to build cases without reliance on the complainant’s testimony. The CPS have identified several exam-
ples of good practice that take into account the obstacles caused by victim non-participation in its annual
Violence Against Women and Girls Crime Reports.'” These reveal the growing recognition of the ability
to build domestic violence cases without sole reliance on the victim’s participation through the use of
admissible hearsay evidence under the Criminal Justice Act 2003. For example, 999 calls, in either audio
or transcription form, were routinely used in Norfolk, which experienced a high conviction rate in 2010
(Crown Prosecution Service, 2016a: 15). Emergency service calls have repeatedly been regarded as good
practice in case studies in subsequent CPS reports. Body-worn cameras have proven useful to convey
what was occurring when police arrived at the scene, as have photos of injuries and CCTV footage taken
in public areas.'® In the 2014—15 report, clear examples of hearsay applications being successfully made
under s. 116 Criminal Justice Act 2003 and s. 118 were included (Crown Prosecution Service, 2015a:
30). The most recent report provides examples of successful prosecutions under s. 76, although no
indication is provided as to matters of evidence and proof involved in each case (Crown Prosecution
Service, 2015a: 33-34). The next section will begin to explore exactly these issues, beginning with a
discussion about how controlling and coercive behaviour may be evidenced.

Part two: Behaviour and harm

Evidencing the behaviour

The offence under s. 76 is concerned with behaviour by person A that is continuous or repeated and has a
serious effect on person B, either by making B fear that serious violence will be used against them, or by
causing B serious alarm or distress which has a substantial adverse effect on their usual day-to-day
activities.'” Thus the offence is designed to encapsulate a range of behaviours, which, when taken
together, seriously affect the victim due to their controlling or coercive nature. This makes background

16. Although the ideal from the criminal trial process is for the complainant to give live testimony, this is not a concern of the
IDVA.

17. These can all be located on the CPS website.

18. For evaluation of current use of body worn cameras in policing see Grossmith L et al., 2015. Use of body camera evidence has
been explored in other jurisdictions for example see Westara and Powell (2017) and Morrow et al. (2016).

19. Where persons A and B are ‘personally connected’. This is the case if they are members of the same family; if they are, or have
been, married to each other or civil partners of each other; if they are relatives; if they have agreed to marry one another
(whether or not the agreement has been terminated); if they have entered into a civil partnership agreement (whether or not the



8 The International Journal of Evidence & Proof 22(1)

information about the relationship necessary in order to prove that the behaviour which occurred did
have a serious effect on the victim due to its controlling or coercive nature. This marks a departure from
other criminal offences used in the domestic context whereby the harm can be measured objectively by
assessing the severity of physical injuries. In contrast to other offences, a significant difficulty is
envisaged in terms of gathering sufficient evidence to prove that the specific behaviour in question did
have this affect. In part, this difficulty occurs because of the gendered nature of much domestic violence,
especially that which involves coercive and controlling behaviour. It is not simply that women are
statistically more likely to experience violence and abuse in intimate relationships, it is that coercive
control itself ‘is “gendered” in its construction, delivery and consequences’ (Stark, 2007: 205; see also
Kelly and Johnson, 2008). This may make coercive and controlling behaviour hard to discern as it falls at
the extreme end of the spectrum of power relations that exist in ‘normal’ family life (Hearn, 1998: 36)
and within ‘normal’ intimate partnerships.

The Home Office’s Statutory Guidance on the new offence acknowledges the issue of gender in
respect of this type of behaviour, recognising that it is ‘primarily a form of violence against women and
girls and is underpinned by wider societal gender inequality.’*® However, it is essential to note that
structural gender inequality, as well as underpinning this form of domestic violence, also acts to normal-
ise it, making it hard for those involved in evidence-gathering to recognise it, and, at the same time,
obscuring and minimising its harmful impact. This is significant because without an acknowledgement
of the ways in which gendered expectations may serve to obscure the coercive and controlling nature of
certain behaviours, it may be decided that there is insufficient evidence that the behaviour of A had a
serious adverse effect on B,%' for the purposes of proving the offence. The prosecutorial guidance for the s.
76 offence does refer to the need to assess behaviour in the context of the power dynamics of the
relationship in question,?” based upon recognition that the commission of much domestic violence
consists of a pattern of behaviours with related incidents which may not be harmful, or recognised as
harmful, when abstracted from the relational context in which they occur. Equally significant in
determining whether or not behaviour is controlling or coercive is the cultural context in which the
dynamics of individual relationships play out. This includes the way in which gendered expectations
operate to construct a normative framework against which the behaviours within individual relation-
ships are understood and assessed.

The role of gendered expectations in the commission of controlling and coercive
behaviour

For more than 40 years, feminist academics have emphasised the role of power and control in the
commission of domestic violence, asserting that its existence is a manifestation of male power in a
male-dominated society (see in particular Dobash and Dobash, 1979; Hearn, 1998; Pence and Paymar,
1993). From this perspective it has been argued that the commission of domestic violence-related
offending has its roots in the gender inequality apparent at the broader social and cultural level (Bishop,
2016: 59). Under this analysis, that the majority of domestic violence is commissioned by heterosexual
males? is not merely coincidence; men who are violent towards their wives and female partners do so as

agreement has been terminated); if they are both parents of the same child, or if they have, or have had, parental responsibility
for the same child (s. 76(6)).

20. The gendered nature of domestic violence has also been recognised by the European Court of Human Rights in Opuz v Turkey
(2010) 50 EHRR 28.

21. Section 76(1)(c) of the Serious Crime Act 2015

22. Section 77 SCA 2015; Home Office, 2015b; Crown Prosecution Service, 2016b.

23. The CPS Violence Against Women and Girls Crime Report of 2015 reported that of the 100,930 defendants prosecuted for
domestic violence offences that year, 92,852 were male and 7,992 were female. In 87 cases gender was not recorded (Crown
Prosecution Service, 2015a: 30).
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a result of conforming to cultural norms that support male dominance (Dobash and Dobash, 1979: 22—
24). Whilst the feminist perspective linking domestic violence to male power and control has been
challenged and, to a certain extent, undermined by recognition that men can be victims (Dempsey, 2013;
Martin, 2016) and that domestic violence occurs within same-sex relationships (Donovan and Hester,
2011; Hester, 2009), the role of gender, particularly in the context of controlling and coercive behaviour,
cannot be ignored.24 Despite an increase in formal equality within the public sphere, pervasive violence
against women persists and coercive control has emerged as a separate strategy of male power and
control. Indeed, Stark places coercive control in the context of this ‘newly won equality’, claiming that it
emerged as a strategy due to women’s formal equality gains; a lack of explicit male power and control at
a societal level meant individual men needed to find new ways of controlling women in their private
lives (Stark, 2007: 130).

Stark identified the strategies of coercive control that are used to maintain power over the victim as
centring on ‘gendered enactments’ because they involve the micro-regulation of everyday activities
already typically associated with women in their roles as homemakers, parents and sexual partners, such
as how the victim dresses, cooks, cleans, looks after children and performs sexually.>> As a result, the
strategies serve to reinforce a specific construction of feminine identity and, due to the cultural asso-
ciation of masculine identity with control (Connell, 2004, 2009; Crowther-Dowey et al., 2016; Dowd,
2008; Johnson, 2005), the male dominance that is typically seen in a relationship characterised by
coercive control may be hard to discern because it merely falls on the extreme end of a spectrum of
acceptable male control over the allocation of resources and so on. This means coercive and controlling
behaviour may be hard to distinguish from the gendered behaviours that are normalised and reinforced at
a societal level. In order to maintain control over the victim, the abuser’s demand must be linked with a
‘credible threatened negative consequence for noncompliance’ (Dutton and Goodman, 2005: 747), such
as the infliction of physical or sexual violence or the withholding of finances or other resources. This
ensures that the victim feels compelled to comply to avoid the negative consequences that are threatened.
The credibility of threats is contextually dependent and thus their ability to coerce and control a victim
will be determined by social and cultural expectations of appropriate gender roles and behaviours. This
is why it is ‘exceptional for [a woman] to achieve the kind of dominance over her male partner that
characterises [coercive control]’.?® The manifestation of coercive control along gendered lines, along-
side the limitations of assessing behaviour as controlling or coercive in the absence of a full under-
standing of the dynamics of the relationship in question, must all be taken into account when discussing
how to evidence and prove the s. 76 offence.

The tactics of coercive control are also often confused and misinterpreted as signs of affection, caring
and even love because the behaviours engaged in through a desire to control may merge with acceptable
and desirable expressions of love and concern (see Crowther-Dowey et al., 2016). For example, tactics
designed to isolate the victim from friends and family and the policing of behaviour and clothes may be
seen as signs of love rather than jealousy or male proprietariness (Suarez, 1994). Whilst the CPS
guidance does make it clear that context is important, this context may not be easily understood by
criminal justice professionals and juries with relatively little understanding or experience of domestic
violence and coercive control. They may see the behaviours which reinforce male dominance and
proprietariness as an acceptable or ‘normal’ part of a heterosexual relationship and thus the victim’s
compliance with the demands of the perpetrator as voluntary rather than as a result of coercion and
control. For example, the victim being ‘forced’ to do household chores in a particular way or keep a
record of expenditure may be normalised due to existing gendered expectations and, even if recognised

24. For example, findings from a recent study by Myhill supported previous structural explanations for the gendered nature of
coercive control established within the literature (Myhill, 2015: 369).

25. Stark (2007: 129-130). Also more generally see Stark (2007) and Anderson (2009).

26. Pence and Dasgupta (2006: 6). It is possible for women to achieve this dominance over a male partner in certain circum-
stances, such as when she has an advantage based on income or social class (Stark, 2012).
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as abusive or controlling, the full extent of the impact on and harm to the victim may not be appreciated.
Adding further complexity is the compliance of the victim with the demands of the perpetrator, giving
the appearance of a voluntary response (Dutton and Goodman, 2005: 752). However, because the victim
is aware, from past experience, that the abuser has the means to carry out the threatened consequences,
the abuser has the means to exert coercion and the victim’s ‘choice’ over whether or not to comply is not
‘free choice’.?” This links with the exploitation of widely accepted gender roles in that a victim may not
recognise what has happened as being abusive and criminal, because the demands and rules were very
close to what is expected of her in her stereotypical role anyway. Juries may be of the same perception,
implicitly assuming that ‘women do these things anyway’ and that often it is easier ‘just to get on with
it’. Therefore, whilst the new offence enables the prosecution to include the context in which the
behaviour took place, without acknowledgement of the gendered nature of coercive control, the potential
of the s. 76 offence could be significantly limited.

The harm: Trauma

To appreciate the obstacles faced by the prosecution in s. 76 cases, it is not just the behaviour of the
perpetrator that needs to be understood, but also the harm it inflicts upon the victim. The offence
requires that the controlling or coercive behaviour has a ‘serious effect’>® on the complainant. Serious
effect is further defined as being when A’s behaviour causes B to fear, on at least two occasions, that
violence will be used against B, or it causes B serious alarm or distress which has a substantial adverse
effect on B’s usual day-to day activities.?’ It is therefore clear that the offence includes behaviours that
do not threaten or cause physical injury, in clear recognition of the emotional and psychological harm
that results from controlling or coercive behaviour. This is clearly of paramount importance given the
substantial body of research within the social sciences emphasising that the harm of domestic violence
extends beyond the infliction of physical injuries to emotional distress and psychological trauma
(Dutton, 2009; Herman, 1992; Jones et al., 2001; Pico-Alfonso, 2005; Stark, 2007, 2009; Tadros,
2005; Tagg, 2011: 169; Williamson, 2010). Psychological injury falls within Article 33 of the Council
of Europe Convention on preventing and combating violence against women and domestic violence
requiring parties to legislate to ‘ensure that the intentional conduct of seriously impairing a person’s
psychological integrity through coercion or threats is criminalised’. A clear obligation is also placed
upon the state to protect the psychological integrity of its citizens by virtue of decisions on the scope of
Articles 3*° and 8*' of the European Convention of Human Rights 1950. However, because domestic
violence has been legally constructed as a crime of physical violence rather than an attack on the
psychological integrity of the victim, the harm and impact upon the victim has frequently been
misconstrued by the criminal justice system in England and Wales (Bishop, 2016) and the human
rights implications not always recognised. Section 76 offers the potential for this approach to be
changed by enabling a move away from a focus on physical injury and towards emotional and
psychological trauma, the relevance of which is currently typically recognised only in the context

27. Dutton and Goodman (2005: 745). The damaging impact this has on a victim’s autonomy in terms of reducing their capacity to
exercise their options in a meaningful way is noted in Tadros (2005).

28. Section 76(1)(c) Serious Crime Act 2015.

29. Section 76(4) Serious Crime Act 2015.

30. See Eremia v Moldova [2013] ECHR 3564/11 where the European Court reiterated that ill-treatment must attain a minimum
level of severity if it is to fall within the scope of Article 3, the assessment of which is relative and contextual. Thus for
someone who is vulnerable because they are in an abusive relationship, the level of threat required to meet the threshold is
lower than for a person who is not. Moreover, the Court deemed the risk to the applicant’s physical and, importantly,
psychological well-being imminent and serious enough as to require the authorities to act swiftly.

31. It was held in X and Yv The Netherlands (1985) 8 EHRR 235 that the right to private life encompasses the right to be protected
from attacks upon physical and psychological integrity.
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of rape and other sexual offences.** Significant evidential barriers result from the ways in which
trauma typically manifests, especially when that trauma results from ongoing abuse committed by an
intimate, and therefore the impact, in evidential terms, of trauma in domestic violence cases cannot be
underestimated. As will be shown below, trauma can result from domestic violence whether it takes the form
of physical violence, psychological and emotional abuse, or coercive control. Therefore, if s. 76 is to be
effective and the attrition rate of existing offences is to be reduced, it is necessary for the symptoms of trauma
to be understood and taken into account in order to mitigate its effect on matters of evidence and proof.
Trauma is commonly associated with experiences such as war, terrorism and natural disasters; one-off
events where the survivor experiences, objectively, a physical threat to their life. Therefore the traumatic
nature of domestic violence is more commonly appreciated when the perpetrator inflicts serious physical
injuries, or where there is a threat of such. Far less common is recognition that domestic violence can
result in trauma for the victim even in the absence of serious or life-threatening violence. However,
psychological research indicates that any event or set of enduring conditions can be traumatic for an
individual (Ellison and Munro, 2017; see also Allen, 1995: 14 and Herman, 1992) if their ability to
integrate their emotional experience is overwhelmed, or they experience, subjectively, a threat to life or
integrity, whether physical or psychological (Pearlman and Saakvitne, 1995: 60). Psychological research
on trauma makes it clear that severe and enduring traumatic reactions can occur even in the absence of
physical violence, and thus there need not be bodily injury. Such psychological trauma is coupled with
physiological upheaval and changes in the brain, which arise in the same way whether the threat is
verbal, emotional, psychological or physical (Allen, 1995: 14), due to the fact that the neuroarchitecture
for experiences of the former have, in effect, ‘piggybacked on the already-established neuroarchitecture
that evolved for the experience of physical pain’ (Eisenberger and Lieberman, 2004, 2005; MacDonald
and Leary, 2005; Panksepp, 2003). Although not all those who experience ongoing physical violence and
psychological abuse will develop significant traumatogenic reactions, many victims do experience post-
traumatic stress symptoms of some kind (Tagg, 2011: 167). Trauma may be acute, where it is a response
to a single traumatic event, or it may be complex, developing as a response to ongoing and/or repeated
exposure to extreme external events where the trauma is never-ending (Dutton, 2009; Tagg, 2011: 170).
The latter, known as complex-PTSD, is thought to frequently develop in the context of ongoing abuse
as a result of the behaviours, and the overall relationship dynamics in which they occur. Herman’s
research found that the state of entrapment established through coercive control, which she likened to
crimes such as political kidnappings, typically manifested as complex-PTSD due to the inescapable
nature of the abuse and the fact that the victim is in a constant state of hypervigilance trying to conform
to the demands of the abuser (Herman, 1992). In relationships of this kind, power and control are
established through extremely controlling rules that dictate how the victim must act in all aspects of
everyday life (Stark, 2007). These rules and demands become coercive because they are backed up with
threatened negative consequences for non-compliance, which the victim knows, through past experi-
ence, can be carried out for resistance or perceived resistance (Dutton and Goodman, 2005). Therefore,
to avoid the threatened consequences for non-compliance, the victim tries to conform to the demands
and to pre-empt the expectations of the abuser, leaving her in a permanent state of hypervigilance and
fear of doing the ‘wrong’. This constant state of vigilance is rraumatic; it is inescapable,®® and, coupled
with the ongoing verbal, psychological and emotional abuse — which the brain experiences as threatening

32. Victims of sexual offences are automatically entitled to apply for special measures under s. 17(4) YICEA 1999. The Judicial
College recognises that the trauma associated with rape can have an impact upon victim memory and recall (Judicial Studies
Board, 2010) and the CPS recognises that rape can inflict long-lasting trauma on victims (Crown Prosecution Service, 2010:
2). Also see Smith and Heke (2010). This is not to suggest the criminal justice system’s approach to investigating and pro-
secuting sexual offences is unproblematic, but that there is recognition of the traumatic nature of rape and sexual violence is
clear.

33. Herman has compared the situation of victims of ongoing domestic abuse with the plight of victims of capture crimes such as
kidnapping, because there is no escape (Herman, 1992). Stark also emphasises how difficult it is for victim’s to leave an
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in the same way as a physical threat to life — often causes the victim to develop significant post-traumatic
symptoms which frequently manifest as complex-PTSD. Drawing upon psychological research into the
effect that trauma has on an individual, it becomes clear that understanding the link between ongoing
abuse in an intimate relationship and trauma is crucial in terms of evidencing and proving all domestic
violence related offences.

The effect of repeated and continuous behaviour that is controlling and coercive may not be apparent
to the victim at the time of the offending behaviour, especially as research indicates that many victims
have a distorted perception of what is ‘real’ and often internally redefine their version of reality to match
the version presented by the perpetrator. They may come to believe the abuse is their fault or feel there is
something wrong with them for causing or allowing it to happen (Williamson, 2010). Victims may also
wish to continue with the relationship and may have ‘normalised’ and minimised the behaviour,**
requiring the police and CPS to build cases without the sole reliance on the victim’s testimony. Where
a victim has normalised the behaviour it is equally important that the judiciary appreciate the insidious
nature of the behaviour and the harm it causes. Judges share the widespread misunderstanding of the
affect coercive and controlling behaviours can have on a victim. For example, Judge Andrew Thomas
QC noted that a complainant wished her relationship to continue with the defendant and accepted that to
be a genuine wish without any pressure from him (Ankers, 2016). Arguably, the defendant no longer
needed to exert pressure having engaged in ‘an escalating course of conduct over a period of time’ where
he ‘controlled her contact with other people on Facebook and her mobile phone’. Her previous ‘threat’ to
end the relationship led to Rodgers threatening self-harm and suicide. In the judge’s view, despite this
background of continuous controlling and coercive behaviour, the complainant was ‘robust and there is
no evidence today of long lasting psychological harm’ (Ankers, 2016). The inherent vulnerability of
victims of domestic violence was again misunderstood after Judge Richard Mansell QC gave a non-
custodial sentence to Mustafa Bashir, who pleaded guilty to a s. 47 offence after forcing his wife to drink
bleach and hitting her over the back with a cricket bat. In sentencing, the judge refuted the victim’s
vulnerability on the basis that she was ‘an intelligent woman with a network of friends’ and a university
degree (Topping, 2017). This decision has since been altered by the judge under s. 155 Powers of
Criminal Courts (Sentencing) Act 2000 on the basis that Bashir misled the court by claiming he had
secured a career with Leicestershire Cricket Club (BBC News, 2017). The Sentencing Council’s current
consultation on ‘Intimidatory Offences and Domestic Abuse Guidelines’ is a welcome opportunity to
create sentencing guidelines that help to deal with the misperceptions of the harm caused to victims of
domestic violence (Sentencing Council, 2017).

Part three: Building the prosecution’s case

Outlining both the behaviour and harm associated with coercion and control reveals several evidential
barriers likely to be encountered when trying to bring cases under the new offence. This part will reflect
on a number of these. Difficulties in identifying the relevant behaviour in intimate relationships and the
impact of trauma upon witness credibility will be explored. Recommendations will be advanced, includ-
ing specialist training and increased use of pre-trial witness interviews and the ‘special measures’ under
the Youth Justice and Crimina